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CURRENT TOPICS 


County Court Jurisdiction and Legal Aid 


IN moving the second reading of the County Courts Bill 
in the House of Lords on 22nd February, the LORD CHANCELLOR 
made it plain that measures to extend the jurisdiction would 
have been introduced much earlier but for the complementary 
necessity to make legal aid available in the county courts at 
the same time, since otherwise many litigants would have been 
deprived of the right to financial assistance which they 
now enjoy. Now that the decision so to extend legal aid has 
been taken, the obstacle to extended jurisdiction has gone. 
By the same token, however, implementation of the Bill— 
which has to be brought into force by order of the Lord 
Chancellor—will have to attend upon the completion of 
administrative arrangements for legal aid in these courts, a 
matter which involves many problems and to which The Law 
Society is giving close and urgent attention. One of the 
chief of these will be to speed up the machinery for the issue 
of civil aid certificates to match the greater tempo of proceed- 
ings in the county court. The Lord Chancellor stated that 
he wanted to be quite sure of getting the Bill through during 
the present session of Parliament, and so one may surmise 
that the new arrangements are intended to be operative by 
the end of 1955 if not before. Meanwhile, there is much 
speculation as to the effects. It is officially estimated that 
about 30 per cent. of the actions at present tried Ly High Court 
judges will be brought to the county court, and if anything 
like that proportion is in fact diverted it is obvious that the 
difficulties in the Queen’s Bench Division will be near solution. 
In the second-reading debate Lorp MILNER stressed the need 
for an increase in the permissible costs in the county court, a 
‘ matter which has been pressing hardly even under present 
conditions—and the Lord Chancellor confirmed that 
negotiations are at present in progress between his department 
and The Law Society on the point, although he gave no 
indication of the Government’s attitude to this question. 


The First 200,000 


By the end of January this year, 219,713 applications for 
legal aid had been made since the inception of the Legal Aid 
Scheme. Speaking at a Press conference this week, Mr. T. G. 
Lunp, C.B.E., Secretary of The Law Society, described the 
scheme as having been a remarkable success. Counting 
Settlements as ‘‘ wins,’’ the percentage of successful assisted 
cases had been 90 per cent. in the Probate, Divorce and 
Admiralty Division, 86 to 89 per cent. in the Queen’s Bench 
Division, 82 to 89 per cent. in the Chancery Division, and 
533 per cent. in the Court of Appeal (this last figure was 
identical with the percentage of success in unassisted cases). 
The total damages recovered by assisted persons amounted 
to £6,545,644, a figure which makes an interesting comparison 
with the total Treasury grant to date, namely, £2,485,000. 
These are healthy figures, and form a solid basis to the 
projected extensions of the scheme. 
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Free Legal Advice 


THE situation produced by the Government’s failure to 
bring into operation the provisions of the Legal Aid and 
Advice Act, 1949, for establishing a legal advice scheme is 
gradually becoming more difficult. The burden on the 
charitable bodies which provide services of free legal advice 
was intensified by the uncertainty as to when the legal advice 
provisions were to come into operation so as to supersede 
their work, and both the Minister and local authorities have 
had to rely on s. 228 (1) of the Local Government Act, 1933, 
and s. 136 of the Local Government Act, 1948, under 
the latter of which councils can make grants to bodies 
carrying on certain activities, including the giving of advice. 
In view of the recent protest by the General Purposes Com- 
mittee of the London County Council against the burden of 
preserving free legal advice centres to prevent the loss of an 
invaluable social service, the Local Government Chronicle in 
its ‘‘ Notes of the Week’’ (issue of 12th February) wrote : 
“‘ Tf the Government intend that the cost of legal advice shall 
fall on the local authorities for an indefinite period, then 
legislation should be introduced to enable it to be done on a 
proper basis.’’ Our contemporary thinks that it would be 
reasonable for The Law Society, the National Council of 
Social Service and the associations of local authorities to ask 
the Government for a definite statement of their intentions, 
and if this is not forthcoming, The Law Society should them- 
selves produce a scheme whereby solicitors in private practice 
would agree to run a cheap legal advice scheme from their 
offices. For many reasons, the Local Government Chronicle 
prefers this to the administrative structure envisaged by the 
Act of 1949. Some months ago (98 Sox. J. 565) this journal 
put forward a proposal that a modified legal advice scheme 
could be sponsored by solicitors themselves. It certainly 
looks as though solicitors will have tu bestir themselves, if 
the Government does not. 


They Keep on Learning 


“In a learned profession,’’ wrote “ Solicitor, $.W.1,’’ in 
the Evening News of 4th February, “‘ we are students until 
we die.”” He was replying to a letter complaining of gaps 
in the legal knowledge of solicitors. The editor headed the 
letter ‘‘ They Keep on Learning,’’ a title which might with 
equal aptness have been used for a paragraph in the Evening 
Standard of 16th February in fact entitled “Good for 
Solicitors.’’ It commenced: ‘‘ What makes the barristers 
gloomy ?’’ and proceeded categorically to reply: “It is 
the fact that solicitors—debarred from pleading in the 
High Court—have the same rights as barristers in the county 
courts.’’ The previous paragraph, headed ‘‘ Gloom at the 
Bar’’ mentioned the impending relief of congestion in the 
High Court by increasing the county courts’ jurisdiction. 
The writer remarked that as it was cheaper to be represented 
by a solicitor, barristers felt that they would lose a fair-sized 
slice of county court business to the solicitors. We do not 
agree that what may be good for solicitors is necessarily bad 
for barristers. We are both reluctant to prophesy and 
reluctant to agree with the prophecies of others as to the 
result of a new enactment like the County Courts Bill. All 
that it is possible to foresee is that it will make justice more 
accessible to a greater number, and if that results in more 
litigation there will be more employment for both solicitors 
and barristers. We doubt whether the Bar is deeply worried 
about the prospects of competition from its own clients. 
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Copyright: Interim Bill 


THE PRESIDENT OF THE BOARD OF TRADE announced in 
Parliament on 16th February that a Bill dealing with some 
of the more urgent aspects of the subject of copyright had 
been introduced. The Government accepted, with minor 
modifications, the report of the Copyright Committee and 
intended to introduce a comprehensive Bill to amend the 
law as soon as practicable, but it would not be possible to 
do this during the present Session. The Copyright and 
Television Exhibiting Right Bill, introduced in the House of 
Lords on 15th February, deals with two important matters 
relating to copyright and the public exhibition of television 
broadcasts respectively. Clause 1 and the Schedule make a 
number of detailed amendments to the Copyright Act, 1911, 
which will enable the United Kingdom to ratify the Brussels 
Copyright Convention, entered into on 26th June, 1948 
(Cmd. 7815), and also the Universal Copyright Convention 
(and the First and Second Protocols attached thereto), 
entered into on 6th September, 1952 (Cmd. 8912). Clause 2 
gives the British Broadcasting Corporation and the Inde- 
pendent Television Authority a new television exhibiting 
tight in the visual images broadcast by them and in the 
accompanying sounds (cl. 2 (1)). This right will last for 
twenty-five years from the first broadcast (cl. 2 (2)); and 
it will be infringed by anyone who allows the images or sounds 
to be seen or heard in public unless he has a licence from 
the owner of the right (cl. 2 (3)). 


The British Motor Trade Association and Black Lists 


A REASONED justification of the activities of the British 
Motor Trade Association came from Mr. K. C. JOHNSON- 
Davies, its secretary, in a letter in The Times of 14th February. 
Section 4 of the Trade Union Act, 1871, prevents certain 
agreements between members of trade unions from being 
enforceable in any court, and for this reason domestic 
tribunals and stop lists had been set up by trade associations. 
If individual manufacturers were left to enforce their own 
conditions of sale on the courts, he wrote, it would be expen- 
sive and beyond the capabilities of all but the largest manu- 
facturers, and would only result in inequitable and haphazard 
enforcement. The British Motor Trade Association had 
steadily improved its procedure over a period of some forty 
years. Committee chairmen had to be “ independent legal 
persons who have held high judicial office under the Crown,” 
there were full rights of audience to counsel and solicitors, 
there was a right of appeal to an entirely separate appeal 
committee, the legal chairman could refuse to accept the 
finding of the lay members of the committee, and the secretary 
could refer cases in which he believed that there had been a 
miscarriage of justice to the president for the exercise of 
his prerogative. He disclosed that the Association had made 
recommendations to the Monopolies Commission so as to 
bring the conduct of domestic tribunals more directly under 
the surveillance of the courts. At a Press conference on 
18th February the Association stated that from 1st June, 1954, 
to 31st January, 1955, there were nine members on the stop 
list, thirty were fined and twenty-seven warnings were given. 
Readers may remember Mr. K. C. Johnson-Davies as the 
learned author of ‘‘ Control in Retail Industry,”’ published in 
1945, with a foreword by Sir Mites Tuomas, which dealt with 
the law as to price maintenance, stop lists, fines and domestic 
tribunals, and which set out in an appendix the objects and 
rules of the Association. 
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THE de-requisitioning of premises is in the front line of 
Parliamentary activity at the present time, and it may 
therefore be useful to refresh our minds as to the general 
practice and law relating to both the requisition and the 
de-requisition of property. 

Without going into minute’ technical details, the general 
practice on the requisitioning of premises is for the requisitioning 
authority to prepare a “‘ schedule of condition ’’ of the property 
and to serve that schedule on the owner of the property. 
The owner, or his surveyor, endeavours to agree with the 
surveyor to the requisitioning authority the ‘‘ condition ’’ of 
the premises. This having been agreed, the owner fills in a 
claim form and settles the “‘ compensation rent ’’ with the 
district valuer. In this connection, it is provided by s. 2 (1) (a) 
of the Compensation (Defence) Act, 1939, that the rental 
compensation on requisitioning is the rent reasonably payable 
by a tenant in occupation for the period of possession under 
a lease granted immediately before possession is taken, the 
tenant undertaking to pay all usual tenant’s rates and taxes 
and to bear the cost of repairs, insurance and other expenses 
necessary to command that rent. As from 19th February, 
1948, the rental compensation was amended by the 
Requisitioned Land and War Works Act, 1948. If possession 
of the land was taken before 1st July, 1948, the amount of 
rental compensation is to be assessed on the assumption that 
the land was subject to a permanent restriction of develop- 
ment as specified in s. 55 (3) of the Town and Country Planning 
Act, 1947. In the case of rent restricted land (i.e., property 
formerly used for residential purposes where the rent of an 
unfurnished tenancy would have been restricted by the Rent 
Restrictions Acts, 1920-1939), the maximum compensation is 
the permissible rent, i.e., the maximum under those Acts 
recoverable ander such a tenancy, the tenant paying rates, 
taxes, repairs, insurance and other expenses. In the case of 
other land (i.e., land not restricted by the Rent Restrictions 
Acts), the maximum compensation rental is 160 per cent. 
of the amount calculated by reference to the level of rental 
values of comparable land on 31st March, 1939, instead of 
the level immediately before possession was taken, but 
otherwise according to the Compensation (Defence) Act, 1939, 
as originally enacted. 

On the de-requisitioning of premises the requisitioning 
authority prepare a “‘ schedule of condition ’’ as at the time 
of de-requisitioning. The owner, or his agent, meets the 
district valuer to settle the amount of the dilapidations. 
Theoretically, the amount of the dilapidations is measured 
by the difference between the schedule of condition made at 
the date of requisition and the schedule of condition made 
at the date of de-requisition. Actually, however, there is 
generally a little argument between the parties as to the 
amount of the dilapidations and there is usually some departure 
from the theoretical proposition above stated. However, 
when the matter is settled, the owner is paid cash for the 
dilapidations and he does not necessarily have to do the work 
of necessary repair. 

There is a restriction on remedies for damage during 
Tequisition : during the period while possession taken under 
emergency powers is retained, no remedy for breach of any 
Tepairing covenant in the lease may be enforced, whether by 
action or otherwise, in respect of damage to the land occurring 
during that period. If the lease determines while possession 
is so retained, or if, upon possession being given up, compen- 
Sation becomes payable to the person entitled to the benefit 
of the covenant, no remedy for breach of the covenant may 
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at any time be enforced as aforesaid in respect of that damage 
(s. 1 (1) of the Landlord and Tenant (Requisitioned Land) 
Act, 1944). This has effect as from 24th August, 1939 (s. 1 (2)). 

“Repairing covenant’’ means a covenant, express or 
implied, general or specific, to keep in repair any premises 
comprised in a lease, or to pay a sum of money in lieu of 
leaving or putting the premises in repair, at the termination 
of the lease. It does not, however, include a covenant to 
lay out in the reinstatement of any such premises money 
received under a policy of insurance. 

““Lease’’ includes an underlease or other tenancy, an 
assignment operating as a lease or underlease, and an agree- 
ment for a lease, underlease or tenancy, or for such an 
assignment ; “ covenant ’’ must be construed accordingly. 

““Damage’’ includes dilapidations but not war damage 
(tbid., s. 5). 

The measure of damages for breach of covenant to repair 
when the property was under requisition at the termination 
of the lease was determined by the Court of Appeal in Smiley 
v. Townshend [1950] 2 K.B. 311. In that case, the plaintiff 
landlord was the owner of the freehold of 31 Montpelier 
Square, Knightsbridge. Those premises were let in 1849 
on a ninety-eight years’ lease at a ground rent of £10 10s. 
The lease was due to expire on 24th June, 1947. It contained 
full repairing covenants. On 20th December, 1944, the 
premises were requisitioned by the Westminster City Council 
to house the homeless. They were then somewhat out of 
repair, but not badly so. There was a schedule of condition 
as at the date of requisition and that was checked by the 
surveyors of both parties soon after the termination of the 
lease. But there was no complete schedule of dilapidations 
or of lack of repair as at the termination of the lease. The 
council made considerable alterations and did a certain amount 
of repairs to make the premises suitable for occupation by 
two or three families, and the premises were then occupied 
by licensees of the council. The council still continued to 
retain possession after the lease came to an end on 24th June, 
1947. In May, 1945, the defendant took an assignment of the 
lease, which had little more than two years to run. He 
received the compensation rent from the,council but did 
no repairs himself. After the expiration of the lease (the 
premises still being under requisition), the defendant was 
sued by the landlord for breach of the repairing covenants 
at the end of the lease. It was held by the Court of Appeal 
(Bucknill, Denning and Singleton, L.JJ.) that, so far as 
responsibility in law was concerned, the defendant was 
responsible for seeing that the premises were kept in a good 
state of repair right up to the end of the lease on 24th June, 
1947, even though they were requisitioned. That, however, 
was subject to the qualification introduced by s. 1 (1) of the 
Landlord and Tenant (Requisitioned Land) Act, 1944, by 
which the tenant is not liable for damage occurring to the 
land during the period of requisition. The defendant was 
not liable therefore for damage done during the time when 
the council were in possession, but he was liable for the 
previous want of repair in so far as it still continued during 
his time. If and in so far as structural or other alterations 
were made by the council before 24th June, 1947, which 
would have rendered any of the covenanted repairs valueless, 
the defendant was not responsible, because that was damage 
done by the council for which he was not liable. If and in so 
far as the council before 24th June, 1947, made good any 
of the previous want of repairs, the defendant had the benefit 
of their work just as he would have had the benefit of any 
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repairs done by a sub-tenant, but if and in so far as the premises 
remained unaltered and unrepaired—as, to some extent, they 
appeared to have done—the defendant remained responsible 
up to the end of the lease. 


As to the measure of damages, the premises had to be valued 
as at the date when the lease expired (i.e., 24th June, 1947), 
having regard to the fact that they were under requisition, 
and the difference found between the value of the requisitioned 
premises at that date if the repairing covenant had not been 
broken and their reduced value owing to the breach was the 
measure of the landlord’s damages. These were assessed at 
£585, but it will be appreciated that this judgment could not 
be actually enforced so long as the requisition continued. 
Denning, L.J.z pointed out in the course of his judgment 
(at p. 317) that if the landlord had sued the person who held 
the lease on 20th December, 1944, when the premises were 
originally requisitioned, there was no doubt that, as against 
that person, the landlord could have recovered considerable 
damages for breach of the covenant to keep in repair during 
that term, because his reversion was injured by reason of the 
dilapidations which existed on 20th December, 1944. The 
presence of those dilapidations would mean that the requisi- 
tioning authority would pay a lower compensation rent, and 
that would affect the landlord after the lease fell in. They 
would also affect the compensation payable to the landlord 
when the requisitioning authority gave up possession of the 
premises, because less compensation would be paid at the end 
of the requisitioning if the premises were badly dilapidated at 
the beginning. However, in the present case, the question was 
not what was the responsibility of the previous lessee, but 
what was the responsibility of this assignee (the defendant), 
who only took his assignment in May, 1945, after the premises 
had been requisitioned. 


Another interesting point arose in connection with a 
covenant to restore premises at the end of the term. In James 
v. Hutton and Another [1949] 2 All E.R. 243, by a lease dated 
12th December, 1934, a landlord demised certain business 
premises to a tenant who covenanted, inter alia, not to make 
alterations to the premises without the consent and approval 
of the landlord and superior landlords. On 14th August, 1936, 
the tenant assigned the lease to a company who obtained a 
licence from the landlord to construct a new shop front in 
place of the existing one. That licence contained a provision 
by the assignees at the expiration or sooner determination of 
the lease, if so required, to restore the premises to the same 
state they were in before the said alterations and works had 
been executed by the assignees. The works were carried out 
by the assignees at a cost of £3,300, being finished in February, 
1940. On 27th May, 1940, notice was given by the assignees 
to determine the lease on 25th March, 1941. However, in the 
meantime, on 20th June, 1940, the premises were requisitioned 
by the War Department and had ever since remained in the 
occupation of one Government department or another. In 
1945 the lease was determined by agreement and in June, 
1946, the landlord gave notice to the assignees requiring them 
to reinstate the premises. The assignees having failed to 
comply with the notice, the landlord brought proceedings 
against the tenant and the assignees claiming damages for 
breach of covenant to reinstate. It was held by the Court of 
Appeal that in the present case the landlord had suffered no 
damage at all. The landlord had got back a shop, or would 
have done so if the premises had not been requisitioned, 
provided with a modern and convenient front, and there was 
no suggestion that the work had not been carried out properly. 
There was no evidence that the landlord at the end of the term 
desired to carry on, or to let the premises for the purpose of 
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carrying on, a business for which the altered shop front 
would be inappropriate and the old one suitable. The Court of 
Appeal held that the landlord could not be entitled to any 
more than nominal damages, which the court assessed at 
20s., by reason of the alleged breach of covenant. 


So far we have been dealing with the law and mechanics 
of requisitioning and de-requisitioning. Let us now examine 
the factual side of the matter and the recent Bill which has 
been introduced to deal with the matter. 


There are still some 62,000 houses held under requisition, 
in which about 90,000 families are living. The problem is 
mainly concentrated in the London area, where there are 
nearly 50,000 requisitioned houses. The worst situation 
exists in twenty-seven London boroughs, including such 
boroughs as Shoreditch, West Ham and Wandsworth, where 
more than 1,000 families in each borough are living in requisi- 
tioned houses. The greatest number is in the Borough of 
Wandsworth, where on 30th September, 1954, no less than 
5,628 families were living in requisitioned premises. The 
position is easier—but by no means universally easy—in the 
provinces. In Liverpool, however, there were on 30th 
September, 1954, some 2,208 families living in requisitioned 
houses. 


To deal with this problem, the Government have introduced 
the Requisitioned Houses and Housing (Amendment) Bill. 
Under this Bill, the Government’s powers to requisition 
property for general housing purposes is to be repealed 
forthwith. Up to now, local authorities have held requisitioned 
houses as agents for the Government, though in practice these 
houses have come to be treated as part of the authorities’ 
general housing pool. The Bill will formally transfer responsi- 
bility from the Government to local authorities. The Exchequer 
has until now met the whole of the expenditure in connection 
with requisitioned houses (rent, repairs, management, etc.) 
and will continue to do so until 1st April, 1956. Thereafter 
local authorities will be required to bear 25 per cent. of the 
cost. The remaining 75 per cent. will be reimbursed by the 
Exchequer. The Minister will be empowered to make 
additional grants to local authorities in cases where the 
burden on the rates might otherwise be excessive, provided 
that he is satisfied that the authority concerned has taken 
all reasonable steps to reduce the number of requisitioned 
houses which it setains. 

Local authorities will be asked to continue to earmark a 
proportion of their new council houses for rehousing the 
occupants of requisitioned dwellings. While the Government 
aim at bringing requisitioning powers for housing purposes 
to an end within five years, the plain fact is that in certain 
areas—particularly in London—there is no prospect of 
providing alternative accommodation for all the occupants 
of requisitioned dwellings in less than about ten to fifteen years. 
Therefore a proportion. of these occupants will have to go on 
living in these houses for some years. Owners will be invited 
to accept the present occupants as tenants, with statutorily 
controlled rents. Such owners will be paid compensation for 
forgoing their right to vacant possession. Where the rents of 
requisitioned houses are subsidised, the Bill empowers local 
authorities to maintain these subsidies for ten years. In such 
cases, the local authority will pay to the owner the difference 
between the full controlled rent and the lower subsidised rent 
payable by the tenant. These payments will rank for 75 per 
cent. Exchequer grant. Local authorities will be empowered, 
if necessary, to obtain leases of requisitioned houses (or other 
suitable houses in substitution for them) for a term of ten years 
orso, bynegotiation with the owners. Likewise local authorities 
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will be empowered -to purchase a certain number of 
requisitioned houses, or other suitable houses in substitu- 
tion for them. The price to be paid will be the market value, 
with “‘ vacant possession.’’ The Bill also contains a number 
of provisions dealing with the earlier release of requisitioned 
houses, that is to say, release before the end of the five-year 


THE SOLICITORS’ 


JOURNAL 


(Vol. 99] 


141 






period. Among other matters, the owner of a requisitioned 
house who wants it back for his own occupation will have the 
same right as in the case of a rent-controlled house to apply 
to the court for vacant possession. The application will be 
considered by the court in the light of the relative hardship 
of the owner and the existing occupant. M. 


PROCEDURAL REFORM IN 1955 
I—THE JANUARY CHANGES 


HowEVER beneficial their intention and effect, reforms are 
always difficult to live through when they require new 
habits of thought and the adoption of new routines. 
Practitioners in litigation will for some time to come have 
cause in more ways than one to bless the Committee on 
Supreme Court Practice and Procedure. Until the novel 
passes into the familiar, that set of amendments to the Rules 
of the Supreme Court which happens for the moment to be 
the most recent will bulk large among the topics which stir 
chambers, offices and the bear garden. 

For more than a term now robustness has been the rule 
in summonses and orders for directions, and the court has 
wielded power to streamline trials by securing in appropriate 
cases that evidence shall be given in manner less than fully 
formal. These and other lesser innovations constituted the 
first main instalment of Evershed reform. The committee’s 
recommendations which, after the annealing process of 
consultation, thus took a settled shape occupied only two 
out of the twelve sections in which the conclusions of their 
Final Report alone were summarised. What next? The 
answer came shortly before Christmas, when three new sets 
of amending rules were promulgated. Two are already in 
operation: the most important experiment, a system of 
“trial without pleadings,’ optional for plaintiffs subject to 
the court’s approval, still leaves some two months for study 
by the profession before its undoubted advantages are put 
at the disposal of parties in suitable cases. We shall discuss 
it at length in a later article. 

Of the new rules already in force, a few remind us of the 
continual need for revising procedural detail quite apart 
from the recommendations of committees. Thus the costs 
sanctions on the improper use of Ord. 14 (r. 9 of that Order) 
and on unreasonable failure or refusal to permit an inspection 
of any property or thing in respect of which an order for 
inspection is subsequently made (Ord. 50, r. 3, as amended 
last year) are reworded so as to make it clear that an assisted 
person, though he may still be mulcted in costs, is not to be 
ordered to pay them forthwith. The muster of professional 
disciplinary bodies from whose decision statutory appeals 
lie to the Queen’s Bench Divisional Court on motion has been 
brought up to date in a new version of Ord. 59, r. 38, and now 
includes the Panel (Complaints) Tribunal mentioned in s. 6 
of the Legal Aid Act. 

Chancery proceedings have a set of amendments to 
themselves, and these are largely consequential upon recom- 
mendations of the Evershed Committee made years ago in 
their Second Interim Report. In its twenty-eight years of 
service, Ord. 144 has won its spurs as an effective raider into 
territory which suits it. It has now been re-equipped for 


somewhat wider operations. The actions in which a plaintiff 
could hitherto apply for this particular form of summary 
judgment were those in the Chancery Division in which 
(a) the claim indorsed on the writ was for specific performance 
of a written contract for the sale or purchase of property, 
(6) the defendant had entered appearance, and (c) the 


plaintiff was able to swear his belief that there was no defence 
to the action. The last requirement of course remains. On 
the other hand, under the new version of the Order the contract 
sued on need not be in writing, there may be alternative 
claims for damages, for rescission or for the forfeiture or 
return of the deposit, and the procedure is now available 
whether or not the defendant has appeared. The practical 
significance of this last change is to supersede, in specific 
performance cases where the defendant has not appeared 
to the writ, the cumbrous and expensive necessity of moving 
the court for judgment under Ord. 40, r. 1. 


Order 16, r. 32, which provides for representation orders 
in administration or trust proceedings and proceedings for 
construction, is now exercisable on a new alternative condition. 
As the rule has stood since 1945, it has postulated that to 
bring it into play there must be some person who has an 
interest in the proceedings but who cannot be ascertained or 
found. A representative may henceforward be appointed 
to represent a class though the class and its members are 
ascertained and found, if it appears to the court expedient 
having regard to all the circumstances (including the amount 
at stake and the degree of difficulty of the point to be 
determined) to appoint him for the purpose of saving expense. 

In many situations where an urgent decision of the court 
is desired, for instance to forestall some threatened infringe- 
ment of the plaintiff’s rights, it is the well-known practice 
to serve, either with a writ of summons or before appearance 
has been entered, a notice of motion for the appropriate relief. 
It is no longer necessary before doing this to obtain the leave 
of the court (amendment to Ord. 52, r. 9). This is an 
amendment which affects Queen’s Bench-Practice as well, 
notwithstanding that it is effected by the ‘‘ Chancery ’’ set 
of new rules. If short notice of motion is to be given (i.e., less 
than two clear days) leave is still required. 

The Order which regulates business in the chambers of 
the judges of the Chancery Division is Ord. 55. It is a 
close-knit code, taking over a hundred pages of Annual 
Practice to set out and annotate. Alterations are now made 
in rr. 2, 15, and 35a, while r. 15a is discarded. A very useful 
enlargement of the chambers jurisdiction is that whereby 
applications for payment or transfer to any person of any 
cash or securities standing to the credit of any cause or matter, 
for the payment of dividends or interest thereon, or for 
transfer to a separate account may be so dealt with. The 
drawback of the previous rules on this topic was that they 
were limited so that, except in certain events, a petition had 
to be heard in open court, or the action had to proceed to 
trial, where the cash or securities exceeded £1,000 in nominal 
value (see Harvey v. Smith [1951] W.N. 262; new r. 2 (1)). 


The other amendments of Ord. 55 concern the distribution 
of work and responsibility between the judges and their 
masters. There has been a shift of emphasis here. Formerly, 
with a number of exceptions laid down in the rules, broadly 
speaking the declared power of the judges was to decide for 
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themselves what business should be delegated to the masters, 
reserving always to the parties the right to bring any particular 
point before the judge. Any party may still have an adjourn- 
ment to the judge in person without any fresh summons for 
the purpose. Subject to this, the division of labour is now 
approached from the opposite angle. Rule 15 in its new 
guise gives the Chancery masters concurrent jurisdiction 
with the judges, so far as chambers work is concerned, except 
such as may from time to time be reserved to a judge in 
person by directions of the judges for the Division or except 
as the rules may otherwise provide. The sole restriction now 
is that originating summonses which raise questions of 
construction or questions of law must be dealt with by a 
judge personally, a requirement which has been in force 
since 1885. In one respect the masters’ power has been 
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specifically enlarged, subject, it would seem, to any genera! 
direction by the judges : they may order that persons service 


on whom of a judgment or order for accounts and inquiries | 


has been dispensed with should be bound as if served (r. 354 
as amended). 

Under the general redefinition of the scope of his authority, 
it is apparent that a master may, without an adjournment 
to the judge unless any party so requires, make orders for 
the appointment of new trustees, for the execution of trusts 
and vesting orders, as well as other orders which formerly 
he had to leave to the judge after satisfying himself that the 
proceedings were in order. Here we have what may well 
prove to be one of the most effective measures of economy 
and expedition in the current piecemeal renovation of the 
procedural system. J. F. J. 


FISHING LICENCES 


THE tendency of public bodies of one kind or another to 
interfere with private rights of property seldom meets with a 
check nowadays, even in the courts, and when it does so the 
occasion is worth some study however it arose. That is one 
reason for looking into the recent decision in Mills v. Avon 
and Dorset River Board [1955] 2 W.L.R. 413 (also reported 
at p. 130, ante), despite the somewhat specialised character of 
the legislation which gave rise to it. But there is another. 
A fishery, especially in a trout or salmon river, is becoming an 
increasingly valuable item of property, and it is as well for 
the property lawyer to know something at least of the 
legislative checks on its exploitation. The recent decision 
brings out the essentials of this legislation very conveniently. 
Under s. 61 of the Salmon and Freshwater Fisheries Act, 
1923, it is the duty of a river board, as the successor of the 
old fishery board, to grant licences to fish for salmon or trout 
to individuals on payment of such licence duties as the board, 
with the approval of the Minister of Agriculture and Fisheries, 
may from time to time determine or, in certain cases, on 
payment of a fixed licence duty of twenty shillings. The 
scale of licence duties payable under this provision is normally 
fixed by an order made by the Minister under the Act, and the 
duties usually vary according to the nature of the instrument 
(e.g., rod or net) which the licence permits the licensee to use. 
There is no doubt that this part of this Act places the board 
under a positive duty to issue licences, for it is there provided 
that, subject to the provisions of the Act with respect to the 
limitation of the number of licences, every person demanding a 
licence and tendering the amount of licence duty payable 
under the Act shall, unless disqualified from holding a licence 
in the manner provided by the Act, be entitled to receive that 
licence ‘‘ without any question or objection whatsoever.” 
These are the provisions dealing with the licensing of the 
individual fisherman, and they are followed by provisions for 
the grant of general licences. Here the duty of the river 
board, as it now appears, is no less stringent, although the 
language of this part of the Act is different. Section 61 (g) 
provides that any person or association of persons (e.g., an 
unincorporated angling association) for the time being entitled 
to an exclusive right of fishing for salmon or trout in any 
waters may, on application to the board, obtain a general 
licence subject to such conditions as the board and the licensee 
may agree, or in default of agreement as may be determined 
by the Minister; and such general licence shall enable the 
licensee or any person authorised by the licensee in writing 
to fish for salmon or trout in any legal manner in those waters. 


Then follow provisions for payment of an appropriate 
licence duty for the issue of a general licence of this kind. 

The plaintiffs in this case were the owners of two several 
fisheries on the Hampshire Avon, one of the rivers within the 
area of the defendant board, and up to the season of 1954 
they had for many years obtained general licences from the 
defendant board or that board’s predecessor. In 1953, the 
board informed the plaintiffs that it would not issue any general 
licences for the year 1954, but the plaintiffs nevertheless in 
1954 applied for gene1al licences for both their fisheries, 
and when these were formally refused, brought this action 
against the board for a declaration that they were, by virtue 
of s. 61 of the Act, entitled as of right to such licences. That 
was the question for decision. 

The reason given by the board for its refusal to grant any 
general licences for the year 1954 was explained thus: Most 
of the owners of several fisheries in the board’s area had 
commercialised their fishing, and if general licences were 
issued to such owners they would not be confined to the owners 
of the fisheries and their guests, but would cover any number 
of persons who, for a consideration or not, might be permitted 
by the owner of the fishery to fish therein. If no general 
licences were issued, each person fishing the waters would have 
to obtain a separate licence. The grant of general licences 
therefore caused a substantial loss of revenue to the board. 

It was a strange position, as Vaisey, J., observed, that the 
plaintiffs, who had not commercialised their fisheries, but still 
used them solely for the entertainment of themselves and their 
guests, should be penalised by the action of the owners of 
other fisheries who had commercialised their fisheries ; any 
loss of revenue arising from commercialisation or other par- 
ticular use of fisheries, he suggested, ought not to be recouped 
in such a rough and ready way, but ought to be made to fall 
upon those who were responsible for it and not on the general 
body of owners of fisheries. There was no reason why a 
fishery owner who, by commercialisation or otherwise, deprived 
the board of income which it would otherwise receive should 
not be charged an appropriate higher fee for a general licence 
instead of having his general licence refused altogether. 
It was still less understandable why what might be called an 
innocent owner should be penalised. The conclusion which 
the learned judge reached, therefore, was that a fishery owner 
is entitled to a general licence as of right unless the board 
can adduce some good reason for withholding it referable to 
the applicant himself, or to the conditions under which his 
own fishery is being used. 
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If one may say so, this decision and the reasons given for it 
are so full of common sense that it is a matter for surprise 
that the board did not of its own volition adopt a solution of 
its difficulties on the lines indicated in the judgment instead 
of pursuing its own unreasonable policy to the point of litiga- 
tion. Or perhaps this is not so surprising. The interests of 
fishery owners are not well represented on river boards, 
even on those whose areas include rivers as famous for their 
fishing as the river in this case, and these interests may often 
take second place to those of persons and bodies whose use of 
the rivers in the area is for quite different purposes. And 
once a public body takes a decision, as the board did in this 
case when it determined to grant no general licences at all 
for the 1954 season, an enormous vis inerti@ is available 
to prevent any member of the public from challenging either 
its legal validity or, indeed, its common sense. Fortunately, 
there are still a few cases in which decisions of this kind can 
be tested in the courts. 


* * * * * * * 


Another decision reported at the same time is that of the 
Court of Appeal in Re Cameron (1955) 1 W.L.R. 140, and p. 130, 
ante, in which the decision of Roxburgh, J., below has now been 
upheld on appeal. I took the latter decision, or, rather, 
certain dicta in it, as a text to underline the inconvenience and 
uncertainty in a matter of considerable importance to trustees 
caused by certain observations of Sir Mark Romer, L.J., 
in Re Coller’s Deed Trusts [1939] Ch. 277 (see 98 Sox. J. 
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814). The point is, shortly, this: if an annuity is charged on 
the income of a fund, prima facie the whole income of the 
fund, in whatever year it arises, is available to answer the 
annuity, so that a surplus of income in any year should be 
retained by the trustees to meet a possible deficiency in a 
future year. That is the strict rule, as enunciated in Re 
Coller’s Deed Trusts. But it was also suggested in that case 
that, as a matter of practice, trustees may in certain circum- 
stances be justified in paying the surplus income of the fund 
arising in any year to the persons entitled thereto subject to 
the annuity, the suggested circumstances being an income so 
large that in all human probability there could never be a 
deficiency in the future. Roxburgh, J., referred to the 
difficulty of reconciling the strict rule of law with this practical 
exception to the rule. Now in the Court of Appeal Sir 
Raymond Evershed, M.R., has observed that the exact 
limits and extent of what he referred to as the ‘‘ administrative 
relaxation ’’ mentioned by Romer, L.J., in Re Coller’s Deed 
Trusts ‘‘ are not entirely clear and precise’’ ; and he added, 
‘“T should imagine that, in the ordinary case, unless the 
surplus were very secure, trustees would always require the 
protection of the court.’’ This observation resolves no 
essential difficulties (it is impossible that it should), but it is 
nevertheless helpful in that trustees who find themselves with 
a surplus of income in their hands in the given circumstances 
should now have no difficulty in the matter of costs if they 
should apply for the directions of the court as to the disposal 
of the surplus. “ABC” 


CONTROL: BURDEN OF PROVING VALUE OF FURNITURE 


THE course of events which the court had to consider in Hern 
v. Palmer \1955] 1 W.L.R. 123 (C.A.); ante,*p. 110, was 
unusual, even for a rent control case. The plaintiff had 
advertised premises to be let furnished. The defendant had 
seen them and made an offer of {2 10s. a week, which the 
plaintiff accepted. There was a considerable amount of 
furniture in the premises, but the dining-room lacked a table, 
the bedroom a bed, and the kitchenette a stove. The tenant 
said he wanted to supply these deficiencies himself. 

The landlord having given notice to quit, the tenant claimed 
the protection of the Rent, etc., Restrictions Acts and pleaded 
that the standard rent of his part of the house was 15s. a week. 
In the action the landlord gave evidence saying what 
furniture she had let together with the dwelling-house and 
mentioned that the bedroom suite was new; but that was 
all she said about value. Whereupon the defendant submitted 
that there was no case to answer, which submission the 
county court judge considered he was bound to uphold in 
view of the amending s. 10 (1) of the Rent, etc., Restrictions 
Act, 1923: ‘‘. . . a dwelling-house shall not be deemed to 
be bona fide let at a rent which includes payments in respect 
of attendance or the use of furniture unless the amount of 
rent which is fairly attributable to the attendance or the use 
of the furniture, regard being had to the value of the same 
to the tenant, forms a substantial portion of the whole rent.”’ 
Possibly the presumption provided for by the Increase of 
Rent, etc., Restrictions Act, 1938, s. 7 (1), and the direction 
to the court to satisfy itself that an order can properly be 
made contained in the Increase of Rent, etc. (Restrictions) 
Rules, 1920, r. 18, may have had something to do with it. It 
is not clear whether Roppel v. Bennett [1949] 1 K.B. 115 (C.A.) 
was cited in the county court ; in the Court of Appeal it was 
“ distinguished,’’ but the report does not tell us which of the 





points made in that case was drawn to the court’s attention, 
and, indeed, some of them would seem to favour the tenant 
rather than the landlord. 

One was left, Birkett, L.J., said, with the uneasy feeling 
that true justice had not been done. Evidence ought to have 
been given of the capital value of the furniture and of the 
value of that furniture to the tenant. But it did not by any 
means follow, in the special circumstances of the case, that 
there was no case to answer. The parties had met because 
of the advertisement describing the premises as furnished ; 
the tenant had himself fixed the rent of £2 10s. and later (in 
his pleading) alleged that the standard rent was 15s. (The 
registrar had since determined it to be 16s. 1d.) This 
evidence, it was held, warranted a conclusion that the onus 
in connection with the so-called question of substantiality 
had been discharged by the landlord in the absence of evidence 
to the contrary. The appeal was accordingly allowed, the 
case being remitted for rehearing by another judge. 

The amendment cited in my second paragraph 
introduced, as some of us may remember, at a time when 
certain landlords had found a way of defeating the main 
object of rent control legislation by equipping premises with 
what came to be known as “ Rent Act lino.’’ It was in fact 
suggested, in Wilkes v. Goodwin [1923] 2 K.B. 86 (C.A.), that 
the courts might be able to overcome the difficulty themselves 
by applying the de minimis principle ; but Parliament thought 
that further legislation was called for, the inevitable result 
being a considerable amount of litigation about the meanings 
of ‘‘ substantial,’ of ‘‘ regard being had to the value of the 
same to the tenant,”’ etc. 

I have always rather liked the opening passages of 
MacKinnon, L.J.’s judgment in Gray v. Fidler |1943) 
K.B. 694 (C.A.) as giving us some idea—although the decision 
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was not concerned with the amendment, but with the meaning 
of ‘‘ furniture’’ itself—of the reasons for dividing premises 
into furnished and unfurnished. ‘‘ It was manifest from the 
evidence that if, when he took this flat, the tenant was a 
newly married man setting up house, he would be spared a 
great many of the expenses of one in that position who takes 
an unfurnished dwelling. There was no need to provide beds 
for the couple . . . There was no need to provide a wardrobe 
for his clothes, or one for hers . In short, if I may use 
my own knowledge of the sort of equipment necessary for 
people starting residence in a little flat, the only things that it 
would be essential to purchase by way of furniture would 
aes 

The issue in that case was whether “ built-in ’’ furniture 
counted, and it was held by a majority (Greene, M.R., 
dissented) that it did; but the picture drawn by MacKinnon, 
L.J., should help to illustrate what the Legislature had in 
mind when insisting that the amount of rent attributable to 
the use of the furniture, regard being had to its value to the 
tenant, should form a substantial portion of the whole rent. 
For one of the difficulties met with when applying this 
enactment in practice is that different tests are called for, 
one objective and the other prima facie subjective. It is true 
that the main test is whether the amount attributable to the 
use of the furniture forms a substantial portion of the whole 
rent ; but the courts are directed to “ have regard to”’ its 
value to the tenant, and it is noticeable that, in Hern v. Palmer, 
Birkett, L.J., generally followed a reference to capital value 
by a reference to value to the tenant, and on one occasion 
with a reference to the necessity for the tenant to bring some 
of his own furniture. 

Capital value: when the Court of Appeal tried, in Palser 
v. Grinling [1946] K.B. 631, at p. 640 (C.A.), to provide us 
with a yardstick for measuring substantiality of portion—15 
to 20 per cent.—it was promptly told by the House of 
Lords (Palser v. Grinling [1948] A.C. 291) that it was usurping 
the functions of the Legislature: ‘‘ If Parliament thinks fit 
to amend the statute by fixing percentages, Parliament will 
do so. Aristotle pointed out long ago that the degree of 
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precision that is attainable depends on the subject-matter "’ 
(Viscount Simon). The same speech emphasised the point 
that the cost of the furniture was not decisive of its value, 
especially if it had had some wear and tear already. 

The last point was made in a passage in which Lord 
Simon was dealing with the rather more delicate question of 
what is meant by “ value to the tenant ’’; and, part of the 
way, the learned Viscount may be said to echo what was said 
by MacKinnon, L.J., in Gray v. Fidler, supra: “A chief 
consideration is that if and so far as the landlord does not 
provide furniture which the tenant would normally require 
to use, the tenant would have to provide it himself.’’ 

Earlier, there is a passage which runs: “ The phrase 
‘ having regard to,’ etc., appears to be introduced in order to 
exclude or discount articles which are left on the premises by 
the landlord either for his own convenience (for example, as a 
convenient way of storing them without paying a storage 
charge) or in quantities which, having regard to the size of 
the flat and the tenant’s need for furniture, are greater than 
the tenant wants.’’ The importance of this passage lies, I 
submit, in the fact that the subjective element is kept within 
bounds. It does not, perhaps, go as far as to say that what 
is meant is the value to an ordinary tenant of such a dwelling. 
But the fact that a tenancy is an estate which can be assigned 
is not lost sight of, and landlords are not to be treated like 
traders supplying infants: a watch may be prima facie a 
necessity, as Lopes, J., said in Barnes v. Toye (1884), 
13 Q.B.D. 410, but if it turns out that the infant was already 
supplied with a watch or watches, the one ordered could not 
be a necessity ; and as to the “ it turns out,’’ the decision was 
that it was immaterial whether the plaintiffs knew or did not 
know. Scottish courts appear to have toyed with the idea 
that a tenant could defeat a claim based on furniture let 
with the dwelling-house by showing that he had enough 
furniture of his own; but in this country I suggest that 
Palser v. Grinling at least relieves landlords in the position 
of the plaintiff in Hern v. Palmer of the necessity of having 
to address something like “ inquiries before contract ’’ to 
prospective tenants. R.B. 


TRIAL BY BATTLE TODAY? 


SELDOM has the Lord Chief Justice’s Court been as crowded 
as it was on 21st December last. But then the reopening 
of the Court of Chivalry after some 200 years of inactivity 
was a legal landmark of considerable interest. Disputes over 
armorial bearings have never been within the jurisdiction of 
the ordinary courts of law, and the Manchester Corporation 
has now established that the Court of Chivalry, presided over 
by the Earl Marshal, retains the powers that those courts lack. 

The offices of both Constable and Marshal are amongst the 
oldest in the country, although their court did not begin to 
flourish until the fourteenth century. The usual method of 
trial in that court was trial by battle, at a time when that 
method had become almost a dead letter in the common-law 
courts. Between 1350 and 1450 a number of battles were 
pledged and fought in the Court of Chivalry, and we have 
minute details of the procedure, the climax of which was the 
armed fight between the parties in person. Most of these 
cases were appeals of treason brought by one knight against 
another, and they were altogether typical of the age of 
chivalry. 

Was battle ever allowed in disputes over arms? In an 
illuminating article on the heraldic jurisdiction of the court 
(The Times, 29th March, 1954), Richmond Herald, who took 
part in the recent case, gave no hint that battle might be 


possible in such cases ; yet Selden, in his treatise de Duello 
(1610, c. 12), mentions five cases concerning coats of arms 
before the Court of Chivalry, and concludes: “ As these 
causes and the like, which concern the differences arising 
betwixt gentlemen for their bearing, are determinable in the 
court of chivalry; so the duel on them waged is before the 
same judges, is such sort as is before shewed (with respective 
sentence), to be managed and performed.” 


The cases 

Two of these cases may be dismissed at once, namely, 
Scroop v. Grosvenor (1389), Rym. Foed. (H.), III, iv, 60, 
well known for its long roll of depositions, and Grey v. Hastings 
(1401), Adam of Usk’s Chron., 58 & 63, a suit protracted over 
many years: in neither case was there any suggestion of trial 
by battle. 

The earliest case mentioned by Selden, Burnel v. Morley 
(1346), Ch. Misc. 6/1, came nearer to a fight. One of Lord 
Burnel’s retinue offered to fight against Robert of Morley, 
who had appeared at the siege of Calais in the same arms as 
Lord Burnel. But the battle never took place. Indeed, it 
seems that the offer to do battle was made informally and not 
in the Court of Chivalry, for the suit was later referred to that 
court, held on the sands at Calais, where the matter was 
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tried by witnesses and a compromise was reached after several 
days’ hearing. 

Chandos v. Clermont (1356), for which Selden cites Boswell 
in lib. heraldic, fo. 79, was apparently another case in France, 
probably involving an extra-judicial duel again. The last 
case that Selden specifically mentioned as ‘‘ tried by proof on 
body ’’ was Vaughan v. Parker (1492), Stow, Annales, 474, 
which Neilson, the leading writer on Trial by Combat (p. 203), 
believed to have been the last judicial duel on English soil. 
The parties quarrelled over a coat of arms, and took advantage 
of a great joust before the king at Richmond to settle the issue 
by battle ; Sir James Parker’s helmet was pierced by Sir Hugh 
Vaughan’s lance, and he was killed. There is nothing, 
however, to show that the battle had been adjudged by the 
Court of Chivalry, and it is best regarded as a private duel. 


Two other references from Selden’s era are relevant. First, 
a note to Dyer’s Reports (fo, 301b), attributed to Treby, C.J., 
mentions a case over armorial bearings in Edward III's 
reign, “and upon battle joined, the king determined it.”’ 
Second, Whitelocke, J., in a paper dated 1601 (Hearne’s 
Collection, 11, 191), refers to a similar case of different name. 
Whilst having no reason to doubt the accuracy of these two 
writers, we have been unable to trace the cases to which they 
refer. 


THE SOLICITORS’ 


JOURNAL (Vol. 99} 145 


The result 


Battle would not have been out of place in an armorial 
dispute. Such a dispute was a civil action, as opposed to a 
criminal appeal of treason, yet vague allegations of treason 
could cover a multitude of civil sins, and even a matrimonial 
quarrel (Villenos v. Walsh (1384), Walsingham, Hist. Angl., 
R.S., 28, 11, 118). Indeed, to use another’s arms was regarded 
as a heinous wrong and almost as serious as treason. In 
connection with his case against Sir Robert Grosvenor, 
Sir Richard Scroop said ({1391] Close Rolls 518): ‘‘ The 
highest and most sovereign things a knight ought to guard 
in defence of his estate are his troth and his arms.”’ 

But it is perhaps fortunate that there is no record estab- 
lishing a defendant’s right to wage battle in a heraldic case, 
for if such a right ever existed, it might survive to-day. A 
statute of 1819 (59 Geo. III, c. 46) recited that “ trial by 
battle in any suit is a mode of trial unfit to be used ; and it is 
expedient that the same should be wholly abolished,’ but went 
on to abolish only criminal appeals (private accusations : 
s. 1) and wager of battle in writs of right (property actions : 
s. 2). Although it was said in Rea v. Ramsey (1631), 
Rushworth, Hist. Coll., ii, 113, that battle was in the court's 
discretion, it would nevertheless have been most alarming if 
counsel for the Manchester Palace of Varieties could have 
thrown down his gage before the Earl Marshal. = yy JR. 


HERE AND THERE 


KENSINGTON INCIDENT 

In several newspapers recently there appeared photographs, 
taken from various angles, of an elderly gentleman who, at 
first sight, it was impossible not to mistake for some eminent 
mid or late Victorian preserved miraculously unchanged into 
our own dinmer day of flattened and diminished.personalities. 
The beard and moustaches were luxuriant and full in character. 
The eyes behind the round spectacles were strong and 
intellectual. He was, in fact, a Master of Arts, a portrait 
painter, an author and a public speaker. A High Court 
judge described him as ‘‘ obviously a well-educated and well- 
spoken man,”’ for it was a matter of legal business that had 
brought him within the focus of the Fleet Street photo- 
graphers. What could it be? Something scientific perhaps ? 
A disputed invention litigated under the Patent Acts? Or 
maybe he was a distinguished expert witness in one of the 
abstruser branches of knowledge ? No, it was nothing like it. 
Appearing on his own behalf, he was bringing an action for 
{5,000 damages against a police constable and (for good 
measure) the Metropolitan Police Commissioner, alleging 
hurt to his reputation by being stopped and searched early 
one Sunday morning in the empty Kensington streets while 
on his way to do some gardening, dressed appropriately 
in working clothes and carrying a rucksack. This yielded, 
rather disappointingly to the official scrutiny, only some 
newspapers and some socks. Mr. Justice Streatfeild delivered 
a judgment of Solomon affirming the undoubted integrity 
and respectability of the plaintiff but affirming also the right 
of the vigilant police to be suspicious and to interrogate the 
object of their suspicions. 


BEARDS OVER ENGLAND 


Now we will certainly not be wiser than Solomon’s successor. 
The policeman is trained to be suspicious as a house-dog is 
trained to be suspicious. If they are not suspicious they are 
not doing their business. But, even so, one is left dimly 
wondering what sort of a ‘‘ rule of thumb ”’ training could have 





encouraged a young constable (for he was a young constable) to 
see an eminently Victorian figure, however attired, in that 
particularly sinister light. The art of detection, we are given 
to understand, is not a matter of sudden brilliant intuitions 
but rather of the patient sifting of innumerable details, 
and here the details had taken charge of the detection. The 
constable produced his lecture notes: ‘‘ Officers on duty in 
the early morning should give particular attention to persons 
carrying bags or parcels.’’ Well, it was early morning and 
here was a person carrying a bag. But it was the beard that 
clinched the matter, the beard which the young constable 
described as ‘‘ unkempt,’’ although, looking at it in court, he 
admitted that it was then “ tidy.’’ It is possible, of course, 
that in the misty sunrise of a still October morning (for it was 
in October that the incident occurred), the beard may have 
assumed the aureoled and branching luxuriance of a moving 
bush, while, examined at leisure in the ordinary, reasonable 
atmosphere of a Queen’s Bench Court, it seemed handsome 
and striking, indeed, but almost a conventional adornment. 
However, be that as it may, one would dearly love to see the 
police lecture notes on the subject of beards over England. 
It is unthinkable that the matter can have been neglected or 
omitted from the curriculum of training. One suspects that 
the instructions in regard to it are so confidential that they are 
on the secret list. From the point of view of public order 
there are so many sub-divisions of the subject—beards 
fallacious (for deliberate disguise), beards psychological, 
beards ideological, beards economic, and a dozen more. 
The subject is intellectually and emotionally tangled up by the 
inexplicably unstable status of the beard. In late Victorian 
times it was the mark of distinction, virility and responsibility, 
a proper adornment for the weightier sort of police officer. 
In the nineteen-twenties it had acquired an_ ideological 
significance ; it was the flaunting banner of revolution, 
and for a representation of a Bolshevist in the popular 
Press it was just as important that his face should be 
enclosed in a bushy beard as that he should have a bomb in his 
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hand. At the same time, by way of reaction to the bogey, 
the beard became a figure of fun and for a while the centre of a 
national game rather like ‘‘snap’’ in which points were 
scored by whoever first cried ‘‘ Beaver ’’ at the sight of one. 
(The highest score available was for a ‘‘ King Beaver,’ which, 
I believe, was a red bearded man on a green bicycle.) Later 
the beard became associated with the gracious and the out- 
standingly intellectual, and later still, to add to the 
psychological confusion, with the perils of the submarine 
service in time of war. With so conflicting an association of 
ideas in his conscious and subconscious mind, it is not 
surprising that the young constable should have made an 
erroneous assessment on that October morning. But there 
was yet another circumstance, and that, doubtless, was 
finally decisive. The constable described the plaintiff as 
wearing a rather dirty raincoat and being shabbily dressed, 
not the sort of person one usually saw in Kensington on a 
Sunday morning, and I am afraid that, all the world over, 
nothing is so suspicious in the eyes of a well-regulated 
policeman as to look poor. 


BETTER TAKE CARE 
IF anyone is the embodiment of the ordinary, reasonable 
man it is the policeman, and we, ununiformed and less exactly 
regulated, must always feel a lurking apprehension of the 
consequences should a conflict arise between his sense of what 
is usual and ours. Mr. Justice Streatfeild himself, on hearing 


THE SOLICITORS’ 


February 26, 1955 


JOURNAL 


the constable’s description of the plaintiff, remarked: “I 
shall have to be very careful next time I do my gardening and 
cross the road to post a letter.’’ He will. There is the 
story which has now become so deeply embedded in legal 
folk-lore that it is hard to tell which judge was the original 
hero of it. Whoever it was, he slipped out late one night 
during the assizes to post a letter, a muffled and insignificant 
figure, dis-ermined and untrumpeted, and the policeman on 
duty at the door of the judge’s lodging asked: ‘‘ Has the 
old gone to bed yet?’’ To this he returned a civil 
negative and re-entered the house. A quarter of an hour later 
the judge’s bedroom window opened, the constable looked 
up, and a figure from above said: ‘ Officer, the old —— is 
just going to bed now.” A risky but sometimes effective 
way of dealing with the police is to exploit the element of 
surprise. When the present Lord Chancellor was Home 
Secretary and was living in Gray’s Inn, a policeman, according 
to prescribed custom, was always stationed outside the gate 
nearest his flat. One wintry night a member of the Inn, 
not by origin English, approached the entrance wearing, for 
the inclemency of the weather, one of those tall fur caps 
associated with eastern and south-eastern Europe. On 
receiving the officer’s routine challenge, he replied, assuming 
the thickest of foreign accents: ‘‘ I am a Roosian spy come 
to assassinate the Ome Secretary.’’ He was, of course, 
admitted at once. 





RICHARD Roe. 


NOTES OF CASES 
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will be found in the Weekly Law Reports. 
COURT OF APPEAL 


SOLICITOR: NEGLIGENCE: ANSWERS TO 
REQUISITIONS IN ACCORDANCE WITH USUAL 
PRACTICE: ADVICE TO VENDOR NOT TO 
RE-SELL HOUSE PENDING ACTION OVER SALE 


Simmons v. Pennington & Son 


Denning, Hodson and Parker, L.JJ. 
29th November, 1954 


Appeal from Harman, J. 


Premises owned by the plaintiff were subject to a covenant 
restricting their use to that of a private dwelling-house, but had 
in fact been used continuously for many years, both before and 
after the plaintiff became owner, for business purposes, without 
any complaint being made. In 1948 the plaintiff sold the premises 
by auction to B, who paid a deposit. The property was described 
in the particulars of sale as ‘‘ valuable and commanding freehold 
corner shop premises,’’ and by special condition of sale No. 7 it 
was stated that the property was sold subject to the restrictive 
covenants as to user contained in a deed of 1870 (which restricted 
the user to that of a private dwelling-house), so far as those 
covenants were subsisting and capable of taking effect. Answering 
a requisition as to title, whether the premises were subject to 
restrictive covenants, the defendants, acting as solicitors for the 
plaintiff, replied: ‘‘ Yes. See special condition 7. There 
appear to have been breaches of the covenant as to user but no 
notice of breach has been served.’’ On receiving that reply the 
purchaser refused to complete, and in an action recovered his 
deposit from the plaintiff. While that action was pending another 
purchaser offered to buy the premises, but on the advice of the 
defendants, through their managing clerk, not to sell pending the 
trial of the above action, the plaintiff refused the offer. Subse- 
quently the property was badly damaged by fire and, as he had 
allowed the insurance to lapse, the plaintiff suffered loss. In the 


present action he claimed damages from the defendants for 
negligence as his solicitors. Harman, J., gave judgment for the 
defendants. The plaintiff appealed. 





Where possible the appropriate page reference is given at the end of the note. 


DENNING, L.J., said that in the action between the plaintiff 
and the purchaser, both Romer, J., and the Court of Appeal 
held that it had been wrong for the defendants to answer “ yes ”’ 
because that meant that there was a restrictive covenant, and to 
say that there appeared to be breaches of covenant, because 
that meant that the covenant was still subsisting ; the answers 
showed that the vendor was not going to make a good title, and 
amounted to a repudiation of his part of the bargain entitling 
the purchaser to call off. Thereupon, the plaintiff naturally 
charged the defendants with negligence. The defendants knew 
that there were some old restrictions, which had not been enforced 
for years; they were probably obsolete, but the defendants 
could not assert so categorically, and it would be wrong, without 
full investigation, to commit the vendor to a warranty to that 
effect. So they guarded their client by putting in a special 
condition, and by giving what wassaid to be a stock answer toa stock 
requisition. Harman, J., said that that was the way in which such 
questions had been answered fora very longtime. The defendants 
had acted in accordance with the general practice of conveyancers, 
and could not have anticipated the ill consequences which ensued ; 
no such consequences had ever been known to flow from an 
answer in this form. Harman, J., had been right in holding 
that the defendants had not been guilty of negligence in regard 
to the answer to the requisition. He had found that they were 
negligent in advising the plaintiff not to sell pending the action, 
which was for return of deposit only, and not for specific per- 
formance. However that might be, the plaintiff’s claim failed 
because no damage would have been sustained if the plaintiff 
had insured against fire. Prudent owners of property insured 
against fire, and it was the plaintiff’s own fault that he did not 
do so. The defendants could not be expected reasonably to 
foresee such a cause of damage. The appeal should be dismissed. 


Hopson and ParKeErR, L.JJ., Appeal dismissed. 
Leave to appeal refused. 

APPEARANCES: Melford Stevenson, Q.C., and J. T. Molony 
(Cree, Godfrey & Wood, for Preston & Redman, Bournemouth) 
Gerald Gardiner, Q.C., and P. M. O’Connor (Hewitt, Woollacott and 


Chown). 


agreed. 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] (1 W.L.R. 183 
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SETTLEMENT: CONSTRUCTION: WHETHER RULE IN 
HANCOCK v. WATSON APPLICABLE 
In re Burton’s Settlement Trusts ; Public Trustee v. Montefiore 
Evershed, M.R., Jenkins and Hodson, L.J J. 
26th January, 1955 
Appeal from Roxburgh, J. (1955! Ch. 60; 98 Sot. J. 734). 


By a settlement dated 10th April, 1919, a settlor directed the 
trustees (by cl. 2) to stand possessed of a trust fund on trust 
‘to divide the trust fund, or without actual division to treat 
the same as divided into two parts and to appropriate one of 
such parts as the share of ’’ each of his two daughters. It was 
further provided that the share of each daughter should not 
vest absolutely in her, but should be retained by the trustees 
on trust during the life of such daughter to pay the income of 
such share to her and after her death on trust (as to both capital 
and future income) for the issue of such daughter as in the settle- 
ment mentioned. It was also provided that if the trusts 
concerning the share of either daughter should fail, such share 
should “ accrue by way of addition to the share of ’’ the other 
daughter, and should be held on the trusts of her original share 
or as near thereto as circumstances would admit. There was 
no gift over in the event, which happened, of both daughters 
dying without issue. Roxburgh, J., held that the rule in Hancock 
v. Watson [1902) A.C. 14 did not apply, and that on the death 
of the last daughter to die there was a resulting trust to the 
settlor. The legal personal representatives of the daughters 
appealed. 

EVERSHED, M.R., referred to the rule of construction stated 
by Lord Davey in Hancock v. Watson {1902} A.C. 14, 22: “If 
the terms of the gift are ambiguous, you may seek assistance in 
construing it-——in saying whether it is expressed as an absolute 
gift or not—from the other parts of the will including the 
language of the engrafted trusts. But, when the court has 
once determined that the first gift is in terms absolute then, 
if it is a share of residue (as in the present case), the next of kin 
are excluded in any event.”’ In 4.-G. v. Lloyds Bank, Ltd. 
1935} A.C. 382, that rule was said to apply also in construing 
non-testamentary documents. Clause 2 of the settlement, when 
read together with the other clauses of the settlement, made 
absolute gifts to the two daughters through the medium of the 
direction to divide the fund, or to treat it as divided, into two 
equal parts and to appropriate one part to each daughter. That 
direction was not a mere administrative direction, and the rule 
in Hancock v. Watson {1902} A.C. 14 applied. There was, 
accordingly, no resulting trust for the settlor but the original 
absolute gift remained and operated in favour of the estates 
of the two daughters, or possibly of the survivor of them. 


Jenkins and Hopson, L.JJ., agreed. Appeal allowed. 


APPEARANCES : Raymond Jennings, Q.C., and A. J. Belsham 
(Stileman, Neate & Topping, for Walker, Charlesworth & Foster, 
Leeds); R. W. Goff, O.€., and Ian Campbell (Gregory, Rowcliffe and 
Co., for George Gatey & Son, Windermere) ; E. I. Goulding (Routh, 
Stacey & Castle, for Orford, Cunliffe, Greg & Co., Manchester). 

(Reported by Miss E. Dancerriztp, Barrister-at-Law] (2 W.L.R. 452 


OF UNDIVIDED SHARE IN LAND: WHETHER 
MEMORANDUM IN WRITING REQUIRED 
Cooper v. Critchley 
I:vershed, M.R., Jenkins and Hodson, L.JJ. 
28th January, 1955 


SALE 


Appeal from Vaisey, J. 

Premises in Watford were vested in the plaintiff and defendant 
as joint tenants in fee simple on trust for sale and to hold the 
net proceeds on trust for themselves as tenants in common. 
They had leased the premises to a limited company of which 
they were the sole directors and sole shareholders, and the 
company carried on business at the premises. Negotiations 
were started by letter dated 17th December, 1953, from the 
plaintiff to the defendant for the sale by the plaintiff to the 
defendant both of the plaintiff's half share in the freehold 
premises and of his interest in the company. The negotiations 


for the sale and purchase continued partly by letters between 
the parties and partly by conversations on the telephone, and 
the terms alleged to have been agreed were formulated in a draft 
contract drawn up by the defendant’s solicitors which was never 
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signed by him. Subsequently, he refused to proceed with the 
sale. The plaintiff claimed specific performance of an agreement 
for sale which he alleged was contained in the correspondence. 
The defendant denied that any concluded agreement had ever 
been made, argued that any bargain which was struck was subject 
to contract, and, further, he relied on s. 40 of the Law of Property 
Act, 1925. Vaisey, J., dismissed the action, holding that the 
negotiations between the parties had never resulted in a binding 
contract, and the plaintiff appealed. 

Jenkins, L.J., delivering the first judgment, confirmed the 
decision of Vaisey, J., that no binding contract had ever been 
entered into. The second question did not, therefore, strictly 
arise, but in his lordship’s view a note or memorandum in writing 
was, in the circumstances, needed to satisfy s. 40 of the Law of 
Property Act, 1925, for although for certain purposes the proceeds 
of sale to arise under a trust for sale of land are converted into 
personalty, an interest in the proceeds arising under a trust for 
sale is an interest in land within s. 40 (see In ve Fox [1913 
2 Ch. 75 and In re Witham {1922} 2 Ch. 413, following In re 
Hazeldine’s Trusts {1908} 1 Ch. 34). If that proposition was 
too general, in a case such as this, where the contract related to 
a sale by one to the other of two legal joint tenants of land, each 
of whom was beneficially entitled to one-half of the proceeds to 
arise from its sale and who, moreover, were joint lessors under a 
lease to which the property was subject, and by virtue of the 
transaction the purchaser would acquire, subject to and with 
the benefit of the lease, the whole estate, legal and beneficial, 
in the entirety of the land, the contract could not be regarded as 
anything else than a contract for the sale of an “ interest in 
land.”’ Accordingly, a memorandum in writing signed by the 
party to be charged was required under s. 40 (1) of the Law of 
Property Act, 1925. 

EVERSHED, M.R., agreed. 

Hopson, L.J., agreed. Appeal dismissed. 

APPEARANCES: H. E. I‘vancis (Church, Adams, Tatham & Co., 
for Wallington, Fabian & White, Watford) ; W. Dudley Collard 
(Mills, Lockyer & Co.). 


(Reported by Miss E. Dancrrrig.p, Barrister-at-Law] {2 W.L.R. 510 


MAINTENANCE OF SUIT: RIVER POLLUTION ACTION : 
MUTUAL PROTECTION ASSOCIATION: SUMMONS TO 
STAY PROCEEDINGS INAPPROPRIATE 
Martell and Others v. Consett Iron Co., Ltd. 

Jenkins and Hodson, L.JJ., and Vaisey, J. 3rd February, 1955 

Appeal from Danckwerts, J. ([1954) 3 W.L.R. 648 ; 98 Sot. J. 
768). 

An association for the protection of the rights of owners and 
occupiers of fisheries, and for the prevention of pollution of rivers in 
Great Britain and Northern Ireland, supported an action brought 
against the defendant company by the plaintiffs, who were 
members of the Association and were respectively a riparian 
owner and the six trustees of an angling club with a fishing 
tenancy on the River Derwent. The plaintiffs claimed that their 
fishery was being polluted by effluents from the defendants’ 
ironworks. The support given by the association was in the 
form of indemnities for their costs in the action given to the 
plaintiffs by a trustee company controlled by the association. 
Membership of the association was open to all who supported 
its objects and the public was invited to contribute to its funds 
Before the action was heard, the defendants sought an order to 
stay the proceedings on the ground that the plaintiffs’ action was 
tainted with illegality and an abuse of the process of the court, in 
that it was being maintained by a third party which neither had 
a sufficient common interest recognised by the law in the subject- 
matter of the action, namely, the pollution of the plaintiffs’ part 
of the River Derwent, nor fell within any of the specific exceptions 
which justify maintenance of legal proceedings by third parties. 
Danckwerts, J., refused to stay the proceedings. The defendants 
appealed. 

Jenkins, L.J., said that the real question was whether the 
association could fairly be described as being in substance a body 
of persons individually possessed of legal interests as riparian 
owners or holders of fishing rights or having other interests 
relevant to the subject-matter of the action (the pollution of the 
plaintiffs’ part of the River Derwent) so that when the association, 
whether directly or through the trustee company, supported an 
action brought by one of its members in defence of his legal rights, 
it could fairly and as a matter of substance be held to be doing 
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so in defence of the collective interests of its members on the 
principle of mutual protection. If that question could be 
answered affirmatively, the charge of illegal maintenance should 
be held to be repelled, albeit that the membership of the associa- 
tion might include, and the funds at its disposal might to some 
extent be derived from, members who had no relevant interests, 
but who objected on principle to the pollution of rivers. The 
defendant company had failed to discharge the onus of showing 
that the association and the trustee company as its instrument 
had not a sufficient interest in the present action to justify them 
in giving financial support to the plaintiffs in prosecuting it, 
without their committing the crime of illegal maintenance. 
Even if the company had made out a case of illegal maintenance, 
his lordship was not satisfied that it would be proper to order 
a stay of proceedings on that account. Once there had been 
illegal maintenance, the crime by which the proceedings were 
said to be tainted had been irretrievably committed and could 
not be purged other than by discontinuing those proceedings 
and starting a fresh action. That would, in effect, make 
maintenance a defence to the plaintiffs’ action, which, as was 
well settled, it was not. Moreover, it was undesirable that the 
question whether an action was being illegally maintained should 
be adjudicated upon on an application to stay proceedings in 
that action, for that procedure involved in effect a trial of the 
question whether the alleged maintainer was guilty of what 
was still theoretically a crime, in the absence of the person 
accused. He would dismiss the appeal. 

Hopson, L.J., agreed. In dealing with the case of pollution 
of a river, a wider conception of common interest might be 
permitted than in the case of a libel action, so that the association, 
in maintaining the plaintiffs’ claim, might fairly be said to be 
doing so on the principle of mutual protection, which had been 
recognised to exist in a number of cases covering the activities, 
for example, of trade unions. It was difficult to see what common 
interest one workman had in an action by another workman 
against his employer for personal injuries, except the interest 
arising from a desire to protect one another in case other accidents 
occurred involving injury to other workmen due to the negligence 
of employers. 

VAISEY, J., also agreed. He would prefer to dismiss the appeal 
mainly on the simple ground that the alleged tortfeasor or 
criminal was not before the court and had not been found or 
proved to he guilty of the alleged tort or crime in these or any 
other proceedings. The defendants’ application to stay the 
action seemed to his lordship to be misconceived. Appeal 
dismissed. Leave to appeal refused. 

APPEARANCES: Sir Andrew Clark, Q.C., and Kenneth 
Elphinstone (Allen & Overy); Charles Russell, Q.C., and G. H. 
Newsom (Gerrish & Co.). 

[Reported by Miss M. M. Hixt, Barrister-at-Law) 


EDUCATION: ALTERNATIVE SCHOOL CHOSEN BY 
PARENT: LIABILITY OF LOCAL AUTHORITY FOR FEES 


Watt v. Kesteven County Council 


Denning, Birkett and Parker, L.JJ. 
7th February, 1955 


we from Ormerod, J. ([1954] 3 W.L.R. 729; 98 Sot. J. 
). 

The plaintiff, a Roman Catholic, declined on religious grounds 
to send his twin sons to an independent secondary grammar 
school in the defendant local education authority’s area at which 
school the authority were prepared to pay the boys’ tuition fees. 
He sent them instead to Roman Catholic boarding schools else- 
where and applied to the defendants for a grant to cover the whole 
cost of the tuition fees. The schools chosen by the plaintiff were 
efficient and the fees payable were less than those at the other 
school. The defendants refused to pay the full fees but made a 
grant towards them based on the father’s income. The plaintiff 
claimed that by failing to pay the full tuition fees at the school 
of his choice the defendants had failed in their duty under s. 76 
of the Education Act, 1944. He sought a declaration that the 
defendants were under a statutory duty to provide secondary 
grammar school education for his sons at the schools to which he 
had chosen to send them, an order of mandamus directing them 
to carry out their duty, and repayment to him of sums paid by 
him in tuition fees. 

DENNING, L.J., said that the duty of the county council was 
plain. They must make schools available for all the pupils in 
their area. But they could fulfil this duty not only by main- 
taining schools themselves, but also by making arrangements 


[2 W.L.R. 463 
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with certain other schools. They might, for instance, make a 
grant to aid a school and in return get a right to a number of 
free places. Or they might make arrangements with some 
particular independent school to take the boys. At all the 
schools which the county council maintained themselves, no fees 
were payable. At the other schools with which they made 
arrangements, they must provide free places or pay the fees in 
full. Once they had fulfilled their duty in one or other of these 
ways, there was no more which they were bound to do. Ifa 
father wished his child to go to yet another school of his own 
choice, with which the county council had no arrangements, then 
he could not claim as of right that the county council should pay 
the fees. He could then only expect assistance according to his 
means. Regulations had been made which empowered the 
county council to pay the whole or any part of the fees in any 
case where it would involve financial hardship on the father to 
pay them. It was urged that independent schools stood in a 
special position. If the county council had no school of their 
own, or no grant-aided school to which to send the boys, but had 
to send them to an independent school, then it was said that the 
father has a right to choose which independent school they 
should go to; and, corresponding to this right, that the county 
council were bound to pay the fees in full. That argument 
assumed that the duty of the county council under s. 8 of the Act 
was to make available for the pupils any of the independent 
schools over the length and breadth of the country. That was 
not correct. Their duty was only to make available the particular 
independent school with which they had made arrangements. 
They must make arrangements for an efficient independent 
school to take the pupils from their area. They must get the 
Minister’s approval to these arrangements, and they must then 
offer the school to the parents. This duty was fulfilled by the 
defendants. 
BIRKETT and PARKER, 
Leave to appeal. 
APPEARANCES: Gerald Gardiner, Q.C., Richard Elwes,Q.C., Henry 
Hope and Patrick FitzGerald (O’ Brien & Brown, for Stapleton & Son, 
Stamford) ; Siry Frank Soskice, Q.C., and J. Godfray Le Quesne 
(Bircham & Co., for J. E. Blow, Sleaford). 
(Reported by J. D. Pennincton, Esq., Barrister-at-Law) 


L.JJ., agreed. Appeal dismissed. 


(2 W.L.R. 499 


CHANCERY DIVISION 


POWER TO INVEST IN STOCKS OF 
WHETHER 


SETTLEMENT : 
“ ANY BRITISH COLONY OR DEPENDENCY ” : 
DOMINION STOCKS INCLUDED 


In re Brassey’s Settlement ; Barclays Bank, Ltd. v. Brassey 
Danckwerts, J. 10th February, 1955 


Adjourned summons. 

The Statute of Westminster, 1931, provides by s. 2: ‘‘ (1) The 
Colonial Laws Validity Act, 1865, shall not apply to any law 
made after the commencement of this Act by the Parliament of 
a Dominion. (2) No law and no provision of any law made after 
the commencement of this Act by the Parliament of a Dominion 
shall be void or inoperative on the ground that it is repugnant 
to the laws of England, or to the provisions of any existing or 
future Act of Parliament of the United Kingdom, or to amy order, 
rule or regulation made under any such Act, and the powers of the 
Parliament of a Dominion shall include the power to repeal or 
amend any such Act, order, rule or regulation in so far as the 
same is part of the law of the Dominion.’’ A settlement made 
in 1936 gave the trustees power to invest in “‘ any of the public 
stocks or funds or government securities of Great Britain or 
Northern Ireland or India or any British colony or dependency 
or any foreign government or state,’’ and in “ the stocks (etc.) of 
any company .. . or corporation authority or body . . . in Great 
Britain or Northern Ireland or India or any British colony or 
dependency or any foreign country.’’ The trustees, who desired 
to make investments in certain Canadian companies, took out 
a summons to ascertain whether this was within their powers 
under the investment clause. 

DANCKWERTS, J., said that In re Maryon-Wilson’s Estate 
[1912] 1 Ch. 55 raised the question whether a power “‘ to invest 
in stocks of any British colony or dependency’’ gave power 
to invest in the stocks of the constituent provinces of Canada. 
The Court of Appeal held that the provinces were not colonies 
or dependencies, but were part of the whole Dominion, and 
expressed the view that Canada was a colony or dependency. 
It had been argued that, if Canada was a dependency then, 
it was so now notwithstanding the Statute of Westminster, 1931, 
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as that Statute expressly reserved certain sections of the British 
North America Act, 1867. But the Statute had been passed 
expressly to give effect to the report of the Imperial Conference 
of 1926, which declared that Great Britain and the Dominions 
were autonomous communities, equal in status and in no way 
subordinate one to another, and s. 2 gave effect to that declara- 
tion. In British Coal Corporation v. R. [1935] A.C. 500 it had 
been said that as regards Canada the Imperial Parliament still 
had full powers, but that that was theory and had no relation to 
realities. The court also must have regard to realities and not to 
abstract theory. Since 1931 it was impossible to hold that 
Canada was a colony or dependency. States equal in status 
and in no way subordinate to one another could not be dependent 
on one another. Accordingly investments in Canada were 
not within the investment clause, which seemed to have been 
taken from an out-of-date precedent. [His lordship then made 
an order under s. 57 of the Trustee Act, 1925, conferring on 
the trustees power to invest in stocks, etc., “‘ in any dominion.’’) 
Orders accordingly. 
APPEARANCES: A. H. Droop ; R. Cozens-Hardy Horne ; 
J. Bradburn (Norton, Rose, Greenwell & Co.). 
[Reported by F. R. Dymonp, Esq., Barrister-at-Law} 


COURT OF CRIMINAL APPEAL 


CRIMINAL LAW: MAXIMUM SENTENCE OF 
IMPRISONMENT AND FINE: FURTHER TERM IN 
DEFAULT OF PAYMENT 
R. v. Carver 
Lord Goddard, C.J., Cassels and Gorman, J J. 
31st January, 1955 

Appeal against sentence. 

The appellant was convicted under the Criminal Law Amend- 
ment Act, 1885, of permitting premises to be used as a brothel, 
and was sentenced to the maximum term of imprisonment of 
six months and a fine of £200, and in default of payment a further 
term of six months. She appealed on the ground that as the 
maximum term of imprisonment had been imposed, no further 
term could be imposed on failure to pay the fine; the only 
remedy being by way of distress under the Levy of Fines Act, 
1822. The Criminal Justice Act, 1948, provides by s. 14 (1): 
“Subject to the provisions of this section, where a fiue is imposed 
by, or a recognizance is forfeited before, a court of assize or 
quarter sessions, an order may be made...; (c) fixing a term of 
imprisonment which the person liable to make the payment is to 
undergo if any sum which he is liable to pay is not duly paid 
or recovered.”’ 

Lorp GopDarD, C.J., said that R. v. Brook [1949) 2 K.B. 138 
showed that an entirely new procedure was introduced by the 
Act of 1948 regarding the payment of fines. Section 14 (1) (c) 
appeared to apply to any fine. Quarter sessions were entitled 
to make the order under appeal. It might be that the sheriff 
could still distrain ; if he did so and recovered £200, that would 
be the end of it; but if the distraint produced less than £200 
or the fine was not paid, the appellant would have to do a further 
six months. Appeal dismissed. 

APPEARANCES: P. Bruce (A. Bieber & Bieber) ; 
(P. W. Tice). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law) 


HIGH COURT OF CHIVALRY 


USURPATION OF ARMS: JURISDICTION 
Manchester Corporation v. Manchester Palace of Varieties, Ltd. 
The Duke of Norfolk, Earl Marshal, and Lord Goddard, D.C.L. 

(sitting as Assessor and Surrogate). 21st January, 1955 

Cause of instance. 

In 1842 the Kings of Arms granted to the plaintiffs, the 
Manchester Corporation, a coat of arms, crest motto and 


[1 W.L.R. 192 
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supporters. In 1954 the plaintiffs petitioned the Earl Marshal 
alleging and complaining that the defendants, the Manchester 
Palace of Varieties, Ltd., had over a period of years usurped the 
achievement granted to them by displaying a representation of 
their arms on the pelmet above the main curtain in the 
auditorium of the Palace Theatre, Manchester, and by using 
them as their common seal. Process having been awarded, the 
defendants were cited to appear in the Court of Chivalry to 
answer the complaint. The defendants, whilst admitting the 
allegations of fact, denied that the matter was within the juris- 
diction of the court on the grounds: (1) that the court could 
only deal with the matters set forth in the statutes 8 Ric. 2, c. 5, 
and 13 Ric. 2, St. 1, c. 2, under which the court has power to 
act in relation to armorial bearings only when carried to war 
outside the realm or displayed at a tournament within the 
realm or carried in an army engaged in suppressing rebellion 
within the realm ; and (2) that private persons were not answer- 
able to or punishable by the court in respect of the matters 
complained of. 

Lorp GopparD, D.C.L., said that the right to bear arms was 
to be regarded as a dignity and not as property, and was not a 
matter cognisable by the common law. The statutes of 
Richard 2 were intended, or at least had been so regarded, to 
confine the court to matters of dignity and arms, and to prevent 
it from entertaining matters cognisable by the ordinary courts 
of the Kingdom. That the court had jurisdiction in matters 
relating to armorial bearings had been recognised by the highest 
authorities (see Coke’s Institutes, vol. 4, c. 17 [123]; Comyn’s 
Digest, title Courts (1764), E. 2,485 ; Blackstone’s Commentaries, 
Bk. III, c. 5 [68] and c. 7 [103], and Hawkin’s Pleas of the Crown, 
vol. 2, p. 15) and in view of the common opinion among lawyers 
he had no hesitation in holding that the court had jurisdiction to 
deal with complaints relating to the usurpation of armorial 
bearings. How its decisions were to be enforced was a matter 
of great doubt and obscurity, but once it was established that the 
court existed, whatever interval might have elapsed since its 
last sitting, there was no way of putting an end to it save by 
an Act of Parliament. If it was laid down as a rule of the court, 
as he would suggest that it should be, that leave must be obtained 
before any proceedings were instituted, it would prevent frivolous 
actions, and the court should only be convened where there was 
some really substantial reason for the exercise of its jurisdiction. 
Should there be any indication of a considerable desire to institute 
proceedings he was of the opinion that the court should be put 
upon a statutory basis. The use of the arms of the corporation 
as the common seal of the defendant company seemed to him a 
legitimate subject of complaint. The corporation of a great 
city could properly object to their arms being used on any seal 
but their own, for a deed sealed with an armorial device was 
thereby authenticated as the act and deed of the person entitled 
to the arms, and for the defendants to use the arms of the city 
on their seal looked like an attempt to identify themselves with 
the corporation of the city. If the display in the auditorium of 
the theatre had Been the only complaint, it would have raised 
a matter of some difficulty, for he was not satisfied that nowa- 
days it would be right for the court to be put in motion merely 
because some arms had been displayed by way of decoration and 
embellishment: practices and usages which had prevailed for 
many years must be taken into account and it was common 
knowledge that armorial bearings were widely used as a decora- 
tion or embellishment without complaint. In view, however, 
of the use by the defendants of the arms of the city as their 
common seal the court could properly inhibit and enjoin them 
from any display of the corporation’s arms. Sentence 
accordingly. 

APPEARANCES: G. D. Squibb (Philip B. Dingle, Town Clerk, 
Manchester) ; A. Colin Cole (Pritchard, Englefield & Co., for 
Boote, Edgar and Co., Manchester). 


[Reported by Miss J. F. Lams, Barrister-at-Law] (2 W.L.R. 440 


OBITUARY 


Mr. H. COULSON 
Mr. Harry Coulson, solicitor, of the Strand, W.C.2, Sydenham, 
S.E.26, and Greenwich, S.E.10, died on 18th February, aged 88. 
He was admitted in 1888. 


Mr. E. NAPTHEN 


Mr. Edwin Napthen, solicitor, of Preston, died recently, 
aged 77. 


He was admitted in 1922, 





Mr. D. J. REASON 
Mr. David Jordan Reason, solicitor, formerly town clerk of 
Greenwich, S.E.10, died on 17th February. He was admitted 
in 1922. 
Mr. C. M. S. ROWLAND 
Mr. Charles Malcolm Spencer Rowland, retired solicitor, of 
Bournemouth, died on 18th February. 
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HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 


Copyright and Television Exhibiting Right Bill [H.L.] 
{15th February. 
To effect amendments in the law relating to copyright neces- 
sitated by or arising out of certain international conventions 
and agreements and to create certain rights as to the public 
reception and reproduction of television broadcasts, and for 
purposes connected with the matters aforesaid. 


In Committee :— 


Road Traffic Bill [H.L.] (17th February. 


HOUSE OF COMMONS 


A. PRoGREss OF BILLS 
Read First Time :— 


Justices of the Peace Act, 1361 (Amendment) Bill [H.C.] 

To amend the Justices of the Peace Act, 1361. 

Public Works Loans Bill [H.C.] (16th February. 

To grant money for the purpose of certain local loans out of 
the Local Loans Fund. 


Read Second Time :— 


Cardiff Corporation Bill [H.C.] {14th February. 
Fisheries Bill [H.C.] {14th February. 
Public Service Vehicles (Contract Carriages and Special Travel 
Facilities) Bill [H.C.] {18th February. 
Requisitioned Houses and Housing (Amendment) Bill [H.C.] 
{15th February. 
Taf Fechan Water Supply Bill [H.C.] {14th February. 


In Committee :— 


Air Force Bill [H.C.] {17th February. 

Army Bill [H.C.] {17th February. 

Revision of the Army and Air Force Acts (Transitional 
Provisions) Bill [H.C.] {17th February. 


B. QUESTIONS 
REGISTERED LAND (TRANSFERS) 


The Soricitor-GENERAL said that he was unable to state the 
average time taken by H.M. Land Registry to complete the 
registration of a transfer of registered land, as no separate records 
as to time were kept. Some delay was inevitable in view of the 
very great increase in the number of dealings with property and 
the difficulty of recruiting staff. The Lord Chancellor was 
anxious to improve the position and efforts were being made to 
overcome the staffing difficulties. Whenever it was necessary 
to complete a registration without delay, the case was given 
special attention and the registration expedited. 

{14th February. 


MERCHANDISE Marks Acts (PROSECUTIONS) 


Miss ELAINE Burton asked whether the Board of Trade 
would employ permanent counsel on all prosecutions under the 
Merchandise Marks Acts. Would it not be advisable to ensure 
that cases were not lost due to insufficient technical information 
being given to the magistrates ? Mr. Strauss said he could not 
be accused of having any prejudice against the employment of 
counsel, but he must dissociate himself from the implications 
of the question. [15th February. 


HovusInG REPAIRS AND Rents Act, 1954 


Mr. Duncan Sanpys said that, up to 4th February, Liverpool 
City Council had received 868 applications by tenants for 
certificates of disrepair. Of these, 779 had been granted and 
one refused. The rest were still under consideration. Up 
to the same date there had been 55 applications by landlords 
for the revocation of certificates of disrepair upon completion 
of the required repairs. All of these had been granted. 

[15th February. 


ANATOMY AND CORNEAL GRAFTING (BEQUESTS) 


Mr. Iatn Macxeop said he had no reason to doubt that the 
Anatomy Act, 1832, and the Corneal Grafting Act, 1952, provided 
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adequate authority for the collection of bodies and of material 
for corneal grafts. He had no figures of the number of eyes 
offered or of the number of bequests of bodies or of eyes which 
had been overriden by relatives of the deceased persons. He 
gave the following figures for England and Wales of the number 
of bodies received since 1944 as a result of bequests thereof :— 


Number of 


Academic year bodies bequeathed 


1944-45 .. ay aa oe si 39 
1945-46... ee Sa a" i 32 
1946-47 .. a ao oe oe 49 
1947-48... a airs Ne a 75 
1948-49 .. ae are = ie 81 
1949-50 109 
1950-51 151 
1951-52 117 
1952-53 172 
1953-54 157 


[15th February. 


CopyRiIGHT LAw (AMENDING LEGISLATION) 


Mr. PETER THORNEYCROFT Said that a Bill to deal with some 
of the more urgent aspects of copyright law had been introduced 
in the House of Lords. The Government accepted, with minor 
modifications, the Report of the Copyright Committee and 
intended to introduce a comprehensive Bill to amend the law on 
the general lines of the committee’s recommendations as soon as 
practicable, but not during the present Session. 

[16th February. 


AccusED Persons (LEGAL AID) 


Major LLoyp-GEorcE said that the courts already had power, 
when satisfied that such a course was desirable in the interests 
of justice, to grant legal aid to an accused person who was com- 
mitted for trial. Legal aid might also be granted in certain 
circumstances in the magistrates’ courts. Section 18 (2) of the 
Legal Aid and Advice Act, 1949, widened the power to give legal 
aid in magistrates’ courts, but he was not in a position to say 
when it would be possible to bring this subsection into effect. 
Under the Costs in Criminal Cases Act, 1952, the courts also had 
power, in the case of an indictable offence, to order the reasonable 
costs of the defence to be paid out of local funds when the accused 
had been discharged by the magistrates’ court or acquitted. 

{17th February. 


STATUTORY INSTRUMENTS 


Agriculture (Scotland) Regulations, 1955. (S.I. 1955 No. 216 
(S. 19).) 5d. ° 

Approved Schools (Contributions by Local Authorities) 
Regulations, 1955. (S.I. 1955 No. 253.) 

Draft Double Taxation Relief (Estate Duty) (South Africa) 
Order, 1955. 5d. 


Foreign Compensation (Financial Provisions) Order, 1955. (S.1I. 
1955 No. 241.) ‘ 

Ironstone Restoration Fund (Standard Rate) Order, 1955. 
(S.I. 1955 No. 255.) 

Laundry Wages Council (Great Britain) Wages Regulation 


(Amendment) Order, 1955 (S.I. 1955 No. 232.) 5d. 
Laundry Wages Council (Great Britain) Wages Regulation 

(Holidays) Order, 1955. (S.I. 1955 No. 231.) 6d. 

Local Education Authorities Recoupment (Further Education) 

Amending Regulations, 1955. (S.I. 1955 No. 222.) 
London-Fishguard Trunk Road (Westbury-on-Severn By-Pass) 

Order, 1955. (S.I. 1955 No. 249.) 
London Traffic (Prescribed Routes) 

1955. (S.I. 1955 No. 259.) 
London Traffic (Prescribed Routes) (Wandsworth) Regulations, 

1955. (S.I. 1955 No. 260.) 

Matrimonial Causes (District Registries) Order, 1955. 

1955 No. 237 (L. 1).) 

This order enables matrimonial causes to be commenced and 
prosecuted in the newly constituted District Registry at Lancaster 
as from 1st March, 1955. 

Merchant Shipping Act, 1954 (Channel Islands) Order, 1955. 

(S.I. 1955 No. 238.) 

Merchant Shipping Act, 1954 (Isle of Man) Order, 1955. 

1955 No. 239.) 


(Lambeth) Regulations, 


(S.1. 


(S.I. 
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National Gallery and Tate Gallery Act, 1954 (Commencement) 
Order, 1955. (S.I. 1955 No. 230 (C. 2).) 

National Health Service (Glasgow Victoria Hospitals Endowments 
Scheme) Approval Order, 1955. (S.I. 1955 No. 235 (S. 22).) 
6d 


National Health Service (Greenock and District Hospitals 
Endowments Scheme) Approval Order, 1955. (S.I. 1955 
No. 236 (S. 23).) 8d. 

Retention of Cables, Mains and Pipes under Highways (Ross and 
Cromarty) (No. 2) Order, 1955. (S.I. 1955 No. 252.) 

Safeguarding of Industries (Exemption) (No. 1) Order, 1955. 
(S.I. 1955 No. 248.) 6d. 


Savings Bank Annuities (Tables) Order, 1955. 11d. 


Sea Fisheries (Scotland) Byelaw (No. 50), 1955. (S.I. 1955 
No. 233 (S. 20).) 5d. 
Sea Fisheries (Scotland) Byelaw (No. 51), 1955. (S.I. 1955 


No. 234 (S. 21).) 


POINTS IN 


Rent Restriction—TENANT PAYING AGENTS’ COMMISSION AND 
SoLicitors’ CHARGES ON LETTING—WHETHER A ‘‘ PREMIUM”’ 


Q. The landlord of a flat subject to rent control wishes to 
re-let. He has instructed his agents that he is not prepared to 
pay their commission for re-letting, which they must obtain from 
the new tenant. If the tenant pays this commission, does this 
amount to a premium within the meaning of s. 2 (1) of the 
Landlord and Tenant (Rent Control) Act, 1949? If so, would 
not the same reasoning bring the customary payment of the 
lessor’s solicitors’ charges by the tenant within the same definition ? 
We believe that it was considered that the insistence by a vendor 
upon a purchaser paying either agents’ commission or solicitors’ 
charges, in addition to the controlled selling price of a house, 
was deemed to be an offence under the now repealed regulations. 


A. Taking the case of the customary payment of the lessor’s 
solicitors’ charges first, we do not consider that this would 
infringe the Landlord and Tenant (Rent Control) Act, 1949. 
These are charges for the preparation of a document which is 
prepared and executed, in theory, for the protection and 
advantage of the tenant; and while it is true that the lessor’s 
solicitors must look to the lessor for payment, this could not, 
in our opinion, constitute a payment of pecuniary consideration 
“in addition to the rent’’. R&R. v. Birmingham (West) Rent 
Tribunal ; ex parte Edgbaston Investment Trust, Lid. [1951] 
1 T.L.R. 77 ; 95 Sor. J. 122, supports this view, though the facts 
are not on all fours. The payment of a commission payable 
for finding a tenant is, however, rather a different matter and 
could be considered sufficiently associated with the use and 
enjoyment of the premises to be a pecuniary consideration in 
addition to the rent. It would, we consider, avoid being such 
if it were paid as a consideration for finding the flat. 


Agricultural Holdings—WHETHER RENT-FREE USE OF LAND 
CONSTITUTES TENANCY UNDER 1948 AcT 


Q. A is the owner of a house, formerly a farmhouse, with three 
adjoining pieces of land comprising together about 4} acres of 
grass and orchard. A desires to let the house and garden and to 
allow a neighbouring farmer to have the use of the three pieces 
of land free of any payment, provided the farmer keeps the hedges 
in order. Would such an arrangement be a tenancy within the 
Agricultural Holdings Act, 1948, as no rent is payable ? Schedule I 
to the Act seems to indicate that a necessary term of a tenancy 
agreement is the payment of rent, whilst s. 5 (1) seems to imply 
that a tenancy agreement is not complete unless it contains all 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice” 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 

They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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Somaliland Order in Council, 1955. (S.I. 1955 No. 243.) 5d. 


Somaliland (Constitution) Order in Council, 1955. (S.I. 1955 
No. 242.) 8d. 

Somaliland (Ethiopia) Order in Council, 1955. (S.I. 1955 
No. 244.) 6d. 


Stopping up of Highways (East Suffolk) (No. 1) Order, 1955. 
(S.I. 1955 No. 250.) 

Stopping up of Highways (London) (No. 4) Order, 1955. 
1955 No. 251.) 

Transfer of Functions (Justices of the Peace) (Scotland) Order, 
1955. (S.I. 1955 No. 240.) 

Uganda (Public Office) Order in Council, (S.I. 1955 
No. 245.) 


[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free.] 


PRACTICE 


the items enumerated in Sched. I. Should there be any doubt 
on the matter, it is presumed that, if the period of the farmer’s 
occupation in each year is specified to be less than a full year, such 
an arrangement could not be held in any case to create an 
agricultural holding. 


A. In our opinion, there are two (alternative) answers which 
might meet the argument based on s. 5 (1) and Sched. I, namely : 
(a) the keeping of the hedges in order is rent: see Doe d. Edney 
v. Benham (1845), 7 Q.B. 976 (cleaning church) ; (0) if it is not 
rent, then, though “‘ the rent reserved ’’ (Sched. I, para. 4) is one 
of the matters for which provision is to be made, s. 5 (1) means 
either (i) that the tenancy is one which ‘‘ contains no provision ” 
for rent and an arbitrator can supply the deficiency, or (ii) that 
it has been expressly agreed that there shall be no rent, and that 
this is what has to be given effect to in the document. It could 
be pointed out that the next paragraph in the Schedule specifies 
“the incidence of the liability for land tax and rates’’: there 
may be no liability for land tax (such having been voluntarily 
redeemed) and none for rates ; but the absence of such liabilities 
would hardly disentitle a party to a written agreement by reason 
of there being no tenancy. If the main object is to avoid the 
security-of-tenure provisions of the Act, we consider that there 
is much to be said for the contention that, if there were lettings 
for definite fixed periods of less than two years, e.g., for one year, 
or for two years less two days, that object would be achieved ; 
alternatively, if the agreement be for a periodic tenancy, the period 
being less than one year, the approval of the Minister of 
Agriculture and Fisheries (to be sought via the county agricultural 
executive committee) to its not taking effect as a yearly tenancy 
could be applied for beforehand (s. 1 (1)). We do not think that 
mere intermittence of actual occupation would negative tenancy 
of an agricultural holding. 


(S.I. 


1955. 


English Mortgage Made Supplemental to Scottish Mortgage 


Q. A limited company whose registered office is situate in 
Scotland own property in both Scotland and England. The 
company have negotiated a mortgage to be secured upon the 
two properties. It has been suggested that the sum be charged 
upon the property in Scotland, the document there being stamped 
ad valorem, and that the property in Engand be charged by 
supplemental mortgage as collateral security and stamped 10s. 
Is there any objection to an English document being made 
supplemental to a Scottish document ? Do you consider that it 
would be better conveyancing practice for the amount of the 
loan to be divided and the respective properties individually 
charged with the appropriate proportion ? 

A. We see no objection to an English mortgage being made 
supplemental to a Scottish mortgage. This position, or the 
converse, is quite common in the case of a debenture stock trust 
deed covering both English and Scottish property. We think 
that the principal document should recite the collateral security 
to be given. 


Will—ConsTRUCTION—LIFE OR ABSOLUTE INTEREST 


Q. By his will of May, 1931, A, who died in March, 1954, after 
appointing his wife B as executor and directing the payment of 
debts, funeral and testamentary expenses, gave and bequeathed 
“ all my goods and moneys in whatsoever form they exist at the 
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time of my decease wholly and solely to my wife B to use in the 
manner she deems wisest and best, during her lifetime. After 
her death (should she survive me), if there is any property this 
should be sold and the proceeds divided equally between my 
children.”” Having regard to the gift over referring to “‘ if there 
is any property,”’ B considers that to indicate that she has a right 
to dispose of any of the property during her lifetime and to 
nullify the life interest which was indicated by the words ‘“‘ during 
her lifetime.’’ Does the will as a whole pass only a life interest 
to the widow, or is there a gift to her under which she is entitled 
to dispose of the estate ? 


A. The construction of the will in this case is one of peculiar 
difficulty in so far as the testator’s real intention is probably 
impossible of actual fulfilment. What the testator most likely 
intended was that the widow should use capital and income to 
such extent as she needed and what was left was to go to the 
children. It is, however, necessary to construe the will as giving 
to the widow either an absolute or a life interest over the whole. 
The three cases which seem most helpful are Re Thomson’s 
Estate (1880), 14 Ch. D. 263; Re Jones [1898] 1 Ch. 438; and 
Re Cammell (1925), 69 Sor. J. 345. In Re Thomson, the testator 
gave all his property to his wife ‘‘ for the term of her natural life, 
to be disposed of as she may think proper for her own use and 
benefit according to the nature and quality thereof ’’ and “‘ in the 
event of her decease, should there be anything remaining,”’ there 
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was a gift over. This was held to confer a life interest only on 
the widow. This was a decision of the Court of Appeal and was 
followed in Re Sheldon and Kemble (1885), 53 L.T. 527, and 
Re Holden (1888), 57 L.J. Ch. 648, but was distinguished by 
Byrne, J., in Re Jones, supra. In that case, the testator gave all 
his property to his wife ‘for her absolute use and benefit so 
that during her lifetime for the purpose of her maintenance and 
support she shall have the fullest power to sell and dispose of my 
said estate ’’ with a gift over of such parts as she should not have 
sold or disposed of. This was held to give the widow an absolute 
interest. The earlier cases were, however, followed in Re Cammell, 
supra, where the gift was to X, ‘‘ who will at her death dispose 
of it in such charitable ways for good to result from my hard 
work in accumulating the property handed over for her use only 
and to do as she may wish im her lifetime.’”’ This gave X a life 
interest only. In the present case, the will lacks the words 
“absolute use and benefit’ of Re Jones, supra, unless ‘‘ wholly 
and solely ’’ are regarded as taking their place. Further, in 
Re Jones the power of sale and disposition was for the widow’s 
maintenance and support, whereas in the present case she is to 
use it “‘in the manner she deems wisest and best.’’ We 
accordingly consider, though with some doubt, that the /e 
Thomson, supra, line of cases fits the present case more closely 
and that the widow is entitled to a life interest only. 
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Second Edition. By Dernnis Lioyp, M.A. 
Inner Temple, Barrister-at-Law, and JOHN 
B.A., of Lincoln’s Inn, Barrister-at-Law. 

pp. lxviii and (with Index) 617. London: Butterworth 

£1 17s. 6d. net. 


The University Teaching of Social Sciences: Law. Report 
prepared by CHARLES EISENMANN, Professor at the University 
of Paris, for the International Committee of Comparative 


Law. 1955. pp. (with Index) 133. Paris: U.N.E.S.C.O. (on 
sale at H.M. Stationery Office). 6s. net. 
Buying and Selling a House. ‘This is the Law’’ Series. 


Second Edition. By M. Basi, Evans, M.B.E., F.R.I.C.S., 
F.A.I., M.Inst.R.A. 1955. pp. vili and (with Index) 175. 
London: Stevens & Sons, Ltd. 10s. 6d. net. 


The Young Lawyer. By JouN L. Cray, M.A. (Oxon), of the 
Middle Temple and the South-Eastern Circuit, Barrister-at- 
Law, JoHN B. FRANKENBURG, M.A. (Oxon), of the Inner 


Temple and the Oxford Circuit, Barrister-at-Law, and 
Joun A. Baker, M.A., B.C.L. (Oxon), Solicitor. 1955. 
pp. vii, 167 and (Index) 8. London: Butterworth & Co. 
(Publishers), Ltd. 12s. 6d. net. 
Miscellaneous 
DEVELOPMENT PLANS 
County CounciL OF RUTLAND DEVELOPMENT PLAN 


in the town clerk’s department at Oxford, is to take up a similar 
appointment with the Buckinghamshire County Council. 


Mr. G. C. Cup, formerly junior assistant solicitor at Finchley, 
has been appointed junior assistant solicitor at Oxford in 
succession to Mr. KENNETH PHILIP PooLr, who has_ been 
appointed assistant secretary to the Association of Municipal 
Corporations. 


Mr. JoHN CHADWICK FIELDING, junior assistant solicitor to 
Blackburn Corporation, has been appointed deputy town clerk 
of Darwen. 


Mr. Puitip GeorGE MeEreEvITH, clerk to the Ludlow justices, 
has been appointed in addition clerk to the justices for 
Bridgnorth Petty Sessional Division as from 1st February, 
in succession to the late Mr. R. J. R. Haslewood. 


The Queen has been pleased to approve the appointment of 
Mr. DerMoT JOSEPH SHERIDAN, Director of Public Prosecutions, 
Gold Coast, to be a Puisne Judge, Uganda. 





On 28th January, 1955, the Minister of Housing and Local 
Government approved (with modifications) the above develop 
ment plan. Certified copies of the plan as approved by the 
Minister have been deposited at the office of the County Planning 
Officer, County Offices, Oakham, at the Oakham Urban District 
Council Offices, Catmose Street, Oakham, at the Ketton Rural 
District Council Offices, Ironmonger Street, Stamford, at the 
Oakham Rural District Council Offices, ‘‘ Catmose,’’ Oakham, 
and at the Uppingham Rural District Council Offices, Orange 
Street, Uppingham. The copies of the plan so deposited will 
be open for inspection free of charge by all persons interested 
between 9.30 a.m. and noon on Saturdays and between 9.30 a.m. 
and 5 p.m. on other week-days. The plan became operative as 
from 11th February, 1955, but if any person aggrieved by the 
plan desires to question the validity thereof or of any provision 
contained therein on the ground that it is not within the powers 
of the Town and Country Planning Act, 1947, or on the ground 
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that any requirement of the Act or any regulation made there- 
under has not been complied with in relation to the approval of 
the plan, he may within six weeks from 11th February, 1955, 
make application to the High Court. 


OXFORDSHIRE DEVELOPMENT PLAN 

Proposals for alterations and additions to the above develop- 
ment plan were on 11th February, 1955, submitted to the Minister 
of Housing and Local Government. The proposals relate to 
land situate within the Borough of Banbury and in the Banbury 
Rural District. Certified true copies of the proposals as sub- 
mitted have been deposited for public inspection at the offices 
of the Clerk of the Council in the County Hall, Oxford, and at the 
offices of the Town Clerk of Banbury, Municipal Buildings, 
Marlborough Road, Banbury, and at the offices of the Clerk to 
the Banbury Kural District Council, Bodicote House, near 
Banbury. The copies of the proposals so deposited together 
with copies or relevant extracts of the plan are available for 
inspection free of charge by all persons interested at the places 
mentioned above between the hours of 9.30 a.m. and 5 p.m. 
on every week-day except Saturday when they may be inspected 
between the hours of 9.30 a.m. and 12 noon. Any objection 
or representation with reference to the proposals may be sent 
in writing to the Secretary, Ministry of Housing and Local 
Government, Whitehall, London, $.W.1, before 12th April, 
1955, and any such objection or representation should state the 
grounds on which it is made. Persons making an objection or 
representation may register their names and addresses with the 
Oxfordshire County Council and will then be entitled to receive 
notice of any amendment of the plan made as a result of the 
proposals. 


NATIONAL PARKS AND ACCESS TO THE COUNTRYSIDE 
ACT, 1949 

The following notices of the preparation of maps and statements 
under the above Act, or of modifications to maps and statements 
already prepared, have appeared since the tables given in vols. 97 
and 98 and at p. 64, ante :— 

Drart MAPS AND STATEMENTS 

Last date for 

receipt of 


representations 
or objections 


Surveying 


Authority Date of notic 


Districts covered 


Carmarthenshire 
County Council 


Parts of Carmarthen Kural | 27th January, sist May, 1955 


District 1955 
25th June, 1955 


11th February, 


1955 


Devon County Mary Rural 


Council 


Plympton St. 
District 
Part of the County Borough of 18th June, 1955 


11th January, 
Dewsbury 5 


Dewsbury County 
1955 


Borough Council 
lith June, 1955 


County of | 4th February, 


1955 


Administrative 
Glamorgan 


Glamorgan County 
Council 


10th February, 30th June, 1955 


1955 


Alnwich, Castle Ward, Hexham 
and Rothbury Rural Districts 


Northumberland 
County Council 


Administrative County of 
Surrey: further modifica- 
tions to draft map and 
statement of 29th April, 1952 


13th January, 13th February, 


Surrey County 
) 1955 1955 


Council 


PROVISIONAL MAPS AND STATEMENTS 


Last date for 
applications 
to Quarter 


Sessions 


Surveying 


Authority Date of noti 


Districts covered 


Cambridgeshire Administrative County of | Ist February, 
County Council Cambridge 1955 


28th I 


1955 


ebruary, 


2\ist February, 


Manchester City City of Manchester 25th January, 
95 1955 


Council 1955 


14th February, 


Sunderland County 
1955 


County Borough of Sunderland 18th January, 
Borough Council 955 


SOCIETIES 


At the annual general meeting of the IsLE oF WicHtr Law 
Society, held in Ryde on 17th February, the following officers 
were appointed for the ensuing year: president, P. W. Harman ; 
vice-president, R. D. Whittingham; hon. secretary, E. A. 
McCullagh ; hon. treasurer, H. Lloyd Bunce; hon. auditors, 


SOLICITORS’ 


JOURNAL February 26, 1955 


members of the committee, 
L. H. Baines, R. W. Beasley, R. R. Bundy, F. W. H. Cool, 
W. J. Eldridge, H. W. Lyne, C. Merrill, G. F. Newland and 
J. Temple Smith. An address was given by Mr. C. H. S. Blatch, 
Member of the Council of The Law _ Society—Southern 
Constituency. 


Merrill and G. F. Newland; 


The Untrep Law Society announce the following debates for 
March, to be held in Gray’s Inn Common Room at 7.15 p.m. 
Monday, 7th March: (1) ‘‘ The telephone was a disastrous 
invention for the business man ’ (2) ‘‘ This House prefers the 
poet to the pub”; (3) ‘“‘ This House regrets Mr. Malenkov 
resigned ’’: (4) ‘‘ Women should be seen but not heard.’ 
Monday, 14th March: ‘‘ That the present system of holding 
public inquiries on land use urgently requires reform.’’ Monday, 
2ist March: ‘‘ This House approves of collective enforcement 
of resale price maintenance. Monday, 28th March (joint 
debate with the Solicitors’ Articled Clerks’ Society) : ‘‘ That the 
principles of law first laid down in Errington v. Errington (1952) 
1 K.B. 290 and Bendall v. McWhirter [1952) 2 0.B. 466 should 
be overruled by statute.” 





ARTICLES APPEARING IN VOL. 99 


PAGE 


PRINCIPAL 


Agricultural Tenancy in Common (Landlord and Tenant Notebook) .. es re 104 


Agreement to Give up Possession (Landlord and Tenant Notebook) a8 70 
Burden of Proving Value of Furniture (Landlord and Tenant Notebook) .. 143 
er (Landlord and Tenant Notebook) .. 104 

: - Hy o~ - aan 


Control 
Control 
Control: New Tenancy Granted by Purcha 
The New Proposals 


County Court Jurisdiction : 


Determination of Business Tenancies (Landlord and Tenant Notebook) he aa 38 


Equitable Aspect of Tenancies in Common (Conveyancer’s Diary) 


Evidence Rebutting Presumption of Advancement (Conveyancer’s Diary) 
Act, 1954, and Controlled Companies (Taxation) 
s (Conveyancer’s Diary) 


Finance 
Fishing Licence 


Gap in the Provisions of a Trust (Conveyancer’s Diary) .. 


Improvement Grants , : : - 
Increasing a Standard Rent (Landlord and Tenant Notebook) . 
Insurer's Liability for Unroadworthy Vehicles 


Landlord and Tenant Act, 
and Tenant Notebook) 


1954, Pt. 1: Determining Future Questions (Landlord 
Liability of an Innkeeper for the Loss of His Guest’s Goods 


Meaning of ** Services” 
renant Notebook) 


in the Housing Repairs and Rents Act, 1954 (Landlord and 


1954 (Conveyancer’s Diar¢) 


Powers Collateral (Conveyancer’s Diary) 
Procedural Reform in 1955 Ay 
Purchase of Reversion to Business Lease (Landlord and Tenant Notebook) 


Relief against Forfeiture and the Mortgagee (Conveyancer’s Diary) .. $s i“ 

Request for New Business Tenancy: Transitional Provisions (Landlord and Tenant 
Notebook) os : “s ne oe 7 a as 

Requisition and De-requisition ‘ 

Resolutions when No Quorum Present (Company Law and Practice) 

Reversionary Terms (Conveyancer’s Diary) 

Road Traffic Bill 

fown and Country Planning Act, 1954: Regulations 

Towpaths ‘ 

rees in the Highway (Conveyancer’s Diary) 

rial by Battle To-day ? 





“THE SOLICITORS’ JOURNAL” 
Editorial, Publishing and Advertising Offices: 102-103 Fetter Lane, 
London, E.C.4. Telephone: CHAncery 6855 


Annual Subscription: Inland {£3 15s., Overseas £4 5s. (payable 
yearly, half-yearly or quarterly in advance) 


Advertisements must be received first post Wednesday. 

Contributions are cordially invited and should be accompanied by the 
name and address of the author (not necessarily for publication). 

The Copyright of all articles appearing in THE SoriciTors’ JouRNAL 
is reserved. 











